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Abstract

One of the major parts for any Contract Documents is the General
Conditions. The purpose of these documents is to define the relationship
between the contractual parties, setting out the responsibilities, gives
greater certainty in operation, and reduces the parties’ exposure to risk. In
Palestine, Conditions of Contract for Construction “FIDIC 1999” have
been ratified by the Palestinian cabinet in 2006 to represent the Palestinian
Unified General Conditions of Contract for Construction together with the

Palestinian Particular Conditions.

The purpose of this study is to investigate the major obstacles and
constrains that face the implementation of the FIDIC in construction

projects in Palestine.

In order to achieve the research objectives, the methodology utilized
in this study was mainly based on investigating the implementation of
FIDIC in Palestine through analyzing the results of a questionnaire, which
was designed to assess the obstacles that hinder the implementation of the

FIDIC. Also, several interviews were held with experts and arbitrators.

Results from the study showed different obstacles and challenges

that hinder a healthy implementation of FIDIC. Some of them are related to
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the Contractor such as administrative weakness, inexperience in legal
aspects, lack of attention, and difficulties in dealing with tenders in English
language. Moreover, there is a need for reconsidering the current
Contractors' classification procedures to be more precise and appropriate. A
major challenge for implementation of the FIDIC is related to the different
types of General Conditions due to multitude of donors and International

NGO’s.

The financial situation of the Palestinian National Authority is
considered as a main obstacle. Due to that, bills for Contractors are delayed
and therefore many of the FIDIC items are not being honored. The
respondents thought that the concerned authorities in Palestine are not
doing their duties in raising awareness and education in the contractual and
legal aspects related to the application of the FIDIC. The political situation
in Palestine is hindering the execution of the FIDIC on ground. All
respondents agreed that there is a need for training for all parties including
the Employers, the Engineers, and the Contractors in dealing with the
FIDIC. Beside that, there are some obstacles related to the Engineering

Firms such as the bad quality of tender documents.

In addition to the questionnaires and interviews analysis, a roadmap
was derived to help a healthy implementation of FIDIC in Palestine,
various procedures were identified, whether administrative or legal, based
on the in-depth understanding of the obstacles and challenges that face the

implementation of FIDIC. Examples of the roadmap identified procedures



Xix
include the adoption of Short Form of Contract and harmonization of the
Unified Contract with current situation in Palestine. Finally, main
recommendations are presented that help the contracting parties to
overcome the related obstacles and to develop the implementation of the

FIDIC in Palestine.



Chapter One

Introduction



2
Chapter One

Introduction

1.1 Overview

One of the major parts of any Contract Documents, whether local or
international is the “Contract Conditions”. The purpose of these documents
is to define the relationship between the contractual parties, setting out the
responsibilities, gives greater certainty in operation, and reduce the parties’

exposure to risk (Hartwell, 2010).

Usually, the Contract Conditions include “General Conditions”
forming a major part of “Tender Documents” that may not be amended,
and “Special Conditions or Particular Conditions”, which are usually
prepared for a particular project taking account of any changes or

additional clauses to suit the local and project requirements (Owen, 2003).

One of the most important “General Conditions” in the world are
produced by FIDIC. The acronym “FIDIC” stands for the International
Federation of Consulting Engineers. FIDIC, also known in the contracting
business as the General Conditions of Contract are most widely used for
international contracts, which are intended to be used unchanged for every
project. The federation was established in 1913 by a group of French and
Swiss engineers. It was founded in an effort to create a uniform set of
documentation for contractual agreements which can be applicable for the
use in different types of construction projects, and also to simplify the

bidding processes to become more user friendly (Jenkinson, 2011).
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FIDIC was written in simple language, with clear and logical
structure. FIDIC Forms (Contract forms, and sometime called Books) are
identified by colors, in order to make it easy to specify their use. The major
one is the Red Book which is related to Conditions of Contract for
construction works. The aim of the FIDIC is to provide a basis for knowing
the rights, obligations and responsibilities of the parties involved in

contract execution.

Recently, in October 2011, Palestine was accepted to be the third
Arab country (after Jordan and Lebanon) to gain the membership of the
FIDIC, becoming member number 88, worldwide (Engineers Association,

2012).

1.2 General Problem Statement

In 2006, the FIDIC Red Book (FIDIC, 1999) was adopted by the
concerned authorities in Palestine to form the backbone of the so called
“Unified Contract in the Palestinian Territories”. Every official tender
issued by Palestinian National Authority (PNA) ministries refers to the
FIDIC (Red Book) as the contracts governing conditions. Moreover, a
“Particular Conditions” book that contains certain clauses applicable to the
Palestinian situation was issued by PNA to take into consideration special

local conditions (Jaber, 2012).

Unfortunately, full implementation of the FIDIC and full compliance
with all of its clauses has not been an easy task for one or more of the

following reasons (Jaber, 2012):
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e Donors and International NGO’s in Palestine prefer to use their own

country’s contract conditions in bidding for projects that they fund.

e The financial situation of the PNA makes it hard for the Palestinian
ministries to comply with many clauses in FIDIC, especially those

related to payments, compensations to Contractors, etc.

e The highly unstable and uncertain political situation and its impact on
causing delays both in project implementation and project handing

over, and consequently losses for Owners (Employer) and Contractors.

e Most of the Contractors do not educate themselves by reading the
Contract’s General and Special Conditions; generally, the Contractor’s
main concern is to fill in the Bill of Quantity without paying much

attention to other important details.

e Some Donors and NGO’s who do refer to the FIDIC in their tenders use
the English Version; many Contractors do not have enough language

skills to read and understand the English Version of the FIDIC.

As stated above, the implementation of FIDIC contracts on the ground
has not been achieved properly. Thus, the performance of the FIDIC is

unsatisfactory for many contract parties.

1.3 Research Focus

Recently, the Engineers Association and the Palestinian Contracting

Union had organized many workshops in all Palestinian Governorates to
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educate both Engineers and Contractors more about the FIDIC. These
workshops aim to clarify the rights, obligations and responsibilities of all

parties.

This study will focus on the major obstacles that hinder the full
implementation of the FIDIC on the ground. To accomplish that, the study
will be based on intensive field work to evaluate and analyze the
performance of FIDIC for Owners (Employers), Consultants (Engineers),

and Contractors.

1.4 Research Objectives

The main objective of this research is to develop a roadmap which
will make the FIDIC applicable to use in the construction projects in

Palestine through:

e Assessing the implementation of the FIDIC and the Palestinian Special

Conditions in tender documents.

e Studying the challenges and obstacles that make the FIDIC unfavorable

to use in the construction projects in Palestine.

e Having comprehensive recommendations that will make the FIDIC

more understandable and easy to use by all stakeholders.

1.5 Methodology

This study was accomplished through three main phases:



1)

2)

6

Review of literature to give an overview and theoretical

background about FIDIC

What is FIDIC? How was it developed? What are FIDIC publications?
In addition to study of the General Conditions and its origin, and study

of the structure of the FIDIC “Red Book™.

An overview about the current implementation of FIDIC in Palestine.
This includes the study of the General Conditions of the Donors and

NGO’s in Palestine.
Study and analyze the current implementation of the FIDIC

Study and analyze the FIDIC and the Palestinian Special Conditions,

especially the most debated clauses among stakeholders.

Design, test and distribute a questionnaire to Owners (Employers),
Engineering Firms, and Contractors to find out their opinions about

the existing implementation of the FIDIC.

Conduct a series of interviews with experts and arbitrators including
those having key positions in the relevant Palestinian ministries,
especially the Central Tendering Department in Ministry of Public
Works and Housing, Ministry of Education and Higher Education, the
Engineers Association, the Palestinian Contractors Union, and other

related institutions concerned in applying FIDIC in Palestine.

Study and analyze the legal part of Bid Documents; focusing on the

judicial role in Palestine.
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e Review of the implementing of the FIDIC in neighboring countries.

e Conduct statistical analysis where all collected data and information
will be analyzed, compared, and evaluated to assess the current
situation regarding the implementation of Unified Contract. Statistical
analysis will be performed using proper software (SPSS) to analyze

the outcome of the collected data.

3) Identification of a roadmap towards a healthy implementation of

FIDIC

o Identify the existing obstacles, constraints, and challenges that prevent

an appropriate implementation of the Unified Contract.

e Derive a roadmap to overcome the identified obstacles and challenges,
and to enable the concerned authorities of improving the Unified

Contract implementation.

e Propose recommendations that will help to develop and support the
implementation of the Unified Contract in construction projects

Palestine.

1.6 Research Hypothesis

e Hypothesis 1: There is no relation between the general and personal
information for the respondents and the general specifications for

FIDIC contract.
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e Hypothesis 2: There is no relation between the general and personal
information for the respondents and the FIDIC most influential clauses

in Palestine.

1.7 Outline of the Thesis

In addition to this chapter, this study has six other chapters. Chapter
two provides a review on related literature on construction contracts, FIDIC
and other related topic. Chapter three discusses the implementation of
FIDIC in Palestine. Chapter four represents the methodology followed in
the study. Chapter five analyzes and discusses the results of the
questionnaire and the interviews. Chapter six provides a roadmap to a
healthy implementation of FIDIC in Palestine. Finally, Chapter seven
includes the summary and conclusions of this study and recommendations

for further development.



Chapter Two

Literature Review
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Chapter Two

Literature Review

2.1 Construction Contract

There are many definitions for the word Contract. One of the most
common definitions is that “a contract is a document that spells out the
rights and obligations of parties and the administration of this interaction
while protecting the parties against the risks that emanate from various

relationships, actions and production” (Verster, 2006).

Twort and Rees (2004) added that the contract legally binds the
Contractor to construct the works through signing an agreement between

the two parties with respect to the obligations and liabilities.

In the construction industry, a variety of factors make the
construction contract different from most other types of contracts, such as
the complex nature of the project, the period and size of the project, the
price agreed and the amount of works that may be changed while works

proceed.

The contract parties of any construction project are the Employer
(who is also known as the Owner), the Engineer (who is also known as
Consultant), and the Contractor. According to the FIDIC Red Book, the
Employer is the procurer of the civil engineering works; he is generally
initiates the project and pays for Contractor who builds the project
according to what the contract says. FIDIC defines the Contractor as the

person whose tender has been accepted by the Employer. The Engineer is



11

the person appointed by the Employer to act as the Engineer for the
purposes of the contract. However, Employer, Contractor and Engineer are
forming a three-party system and (Lina, 1997 and Niraula and Kusayanagi,

2011).

It is valuable to mention that FIDIC conditions describe the role of

the contract’s parties in details as will be illustrated next.

2.2 Construction Contracts Types

Before the start of any construction project, the Employer need to
make many important decisions; one of them is to decide what kind of
construction contract to become involved with the Contractor. This is also
important because the Employer needs to decide the type of the “General
Conditions™ that must be used according to the type the construction

contract.

The construction contracts are classified into two types; the first type
is based on the “Contractual Arrangements”, while the second is based on
the “Terms of Payment" (Tang et al., 2003). A brief description for both

types is discussed hereafter.

2.2.1 Contractual Arrangements

e Traditional contracts: In these contracts the Employer has a direct
contractual relationship with the Engineer and the Contractor. It starts
when the Employer appoints the Engineer to carry out all the designs

and prepare the contract documents, in addition to the supervision at the
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project implementation. In this type of contracts, there is no contractual
relationship between the Engineer and the Contractor. One of the main
advantages is that it provides the best price for the Employer because it
is open competition. On the other hand, this method takes longer time

than other newer methods (Tang et al., 2003).

Design-Build, Turnkey, and Engineer-Procure-Construct (EPC)
Contracts: The idea here is to place the duty to design and construct on
the Contractor as a package deal. The role of the Employer is
essentially the contract administration. One of the important advantages
in the method that there is saving in time by direct communication
between the Employer and the Contractor. On the other hand, the
Employer will not have independent advice on the construction and

therefore a problem in cost and quality may occur (Huse, 2002).

Management Contracts: These contracts were developed in the UK.
In such contracts, the Employer appoints an external management
Contractor to manage both design and construction phases of the
projects. The management Contractor tenders out the work to sub-
Contractors, usually named as package Contractors. A fee is received
from the Employer to execute all work as packages in addition to the
managing all works. One disadvantage here is that the Employer must
pay a certain percentage fee as management fee, in addition to the
absence of the overall tender price for project at the starting of the work

(Tang et al., 2003).



13

e Construction Management Contracts: These contracts were
developed in the USA. These are basically similar to management
contracts, however, the difference is that the construction manager
(usually a firm) does not have any contractual relation with the package
Contractor, but it has contractual relationship with the Employer, thus,
the construction manager acts as a an agent to the Employer (Tang et

al., 2003).

e Build-Operate-Transfer (BOT) Contracts: These Contracts have
become popular recently especially in developing countries. Since
governments in the developing countries mostly have budgetary
constrains to initialize large development projects, BOT Contracts offer
a unique opportunity for both financier and Employer. BOT contracting
is an option for financing the infrastructure and boost the economical
growth of the country without direct utilization of government finances.
In the private sector, and when the land is available but no finance is
available to make the sufficient development on these lands, BOT can

be a valuable alternative (Khan, Jamil and Sattar, 2008).

2.2.2 Terms of Payment Contracts

¢ Fixed price (lump sum) contracts: In these contracts, the Contractor
receives an exact lump sum amount of money to complete all facilities
described in the construction contract. Thus, the Contractor quotes a
single guaranteed price to compensate for all the labour, material,

equipment and services to complete all works. Pfeffer described this
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contract as the most suitable for an Employer who has very tight budget
constraints or lacks experience in the construction industry (Pfeffer,
2010). In addition, the Employer must have sufficiently detailed,
complete drawings, specifications and construction document for
effective lump sum contract. This is important for properly estimate the

cost of labour and materials.

Unit price contracts: Unit price is the basis in the agreement between
the Employer and the Contractor, as the contract is structured on
specified unit prices for the estimate quantities of the work. Thus, the
contract will provide the Employer with specific price of particular
items, and the Employer agrees to pay the Contractor only for actual
units that the Contractor provides, installs, or constructs in the project.
The main advantage to the Employer in this contract is that he can
proceed with the work with less risk. In the other hand, the main
disadvantage to the Employer is when inaccuracies in the approximate
quantities occur. This will result in work of greater costs than what was

originally anticipated (Ramaswamy, 2010).

Cost-reimbursable (or cost-plus) contracts: These contracts are
suitable for the Employer who has experience in the construction
industry, and when the scope of work cannot be defined easily by the
Employer. The idea of the cost-plus is that the Employer pays to
Contractor the cost of actual work without any mark-ups, but he pays a

specified fee to cover overhead and profits, where both Employer and
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Contractor agree before the project begins, which is usually based on a
percentage of the cost of the work. One of the main advantages of the
cost-plus contracts that it allows for the Employer to have more
flexibility to change designs and materials as the project proceeds. The
main disadvantages is that costs can raise quickly and therefore the risk

is high in the type of contracts (Pfeffer, 2010).

e Target Cost Contract: This type is relatively similar to the cost-
reimbursable contracts, but the difference is that both Employer and the
Contractor agree to an expected target cost before the start of the
project. Any difference in profit or loss between the final and the
targeted cost is shared between the Employer and the Contractor (Tang

et al., 2003).

2.3 Contract Documents

As stated above, the contract controls the relation between the
Employer and the Contractor. As construction works are often complex, the
Contractor is involved in many hundreds of different operations using
many different materials and manufactured items, including employment of
a wide variety of specialists. Thus, these documents which define the
contract are complex and comprehensive. The task of preparing them for
tendering therefore warrants a close attention to detail and uniformity
approach (Twort and Rees, 2004). Another reason to use contract
documents is related to unexpected problems which may occur at any stage

of the construction period, which usually cause delays and additional costs,
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the contract documents declare what to do at any stage and the

consequences (Totterdill, 2006).

Jaeger and HOk in their book “FIDIC-A Guide for Practitioners”,
listed the contract documents according to FIDIC “Red Book™ where these

document can be summarized in order of importance as below (Jaeger and

Hok, 2009).

2.3.1 The Contract Agreement

With reference to sub-clause 1.6 in FIDIC "Red Book", it is the main
document used to signify and formalize the construction contract between
the Employer and Contractor. It must be carefully prepared because it is a
legally binding document, and both parties agree on all the terms in the

tender (Waddell, 2012).
2.3.2 The Letter of Acceptance

With reference to sub-clause 1.1.1.3 in the Red Book, the letter of
formal acceptance signed by the Employer in which the Employer accepts
the Contractor's offer to carry out the work (FIDIC, 1999). Other references
use the definition “Notice of Award” to describe the written notice by the

Employer to the successful bidder stating that the Employer will sign the
agreement (Waddell, 2012).

2.3.3 The Letter of Tender

With reference to Sub-clause 1.1.1.4, in the FIDIC Red Book; it

means the signed offer which was prepared by the Contractor and
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submitted to the Employer (Jaeger and Hok, 2009). It includes the sub-
clause 1.1.1.9 "Appendix to Tender ". It covers important elements such as

expected time for completion, access to site, language, etc.

2.3.4 Particular Conditions

These usually contain amendments or additions that the Employer
wishes to make to the General Conditions. Particular Conditions (may be
called also as the Supplementary Conditions) change or replace and may

delete some clauses of the General Conditions.

2.3.5 General Conditions

Based on FIDIC, the Conditions of Contract for Building and
Engineering Works Designed by the Employer is called “The Red Book
1999”. There are other organizations who had prepared recommended
standard General Conditions, such as ENAA (Engineering Advancement
Association of Japan), ICE (Institute of Civil Engineers, UK), and JCT

(Joint Contracts Tribunal, UK), etc.

In general, these conditions define the obligations and rights on how
to execute the project. On the other hand, the legal aspects of the Contract

Documents are outlined in the General Conditions (Waddell, 2012).

2.3.6 The Specifications

With reference to sub-clause 1.1.1.5 in the FIDIC Red Book, it is a

document which specifies the work (Twort and Rees, 2004). It usually
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starts with the description of the work required. The specifications describe
many things, like the quality of materials, the method of testing to be

adopted, etc.

2.3.7 The Drawings

With reference to sub-clause 1.1.1.6 in the FIDIC Red Book; the
drawings specify the work details like location, scope and complexity, and
show the full extent of what is required to be constructed. Drawings have

cross-references to the specification because they can’t represent quality

(Jaeger and Hok, 2009).

The drawings should provide as clear picture as possible of all the
works to be built. The more accurate the drawings are, the more easily for
the Contractor to price the tender, and consequently less variations and

extra payments exist (Twort and Rees, 2004).

2.3.8 The Schedules and any other documents forming part of the

Contract

With reference to sub-clause 1.1.1.7 in the FIDIC Red Book, such
document may include the bill of quantities, data, lists, and schedules of
rates and/or prices (FIDIC, 1999). The bill of quantity can be described as
the list of items covering the works to be constructed. The document
typically includes a mix of material and labour needs and is most often
used to help a Contractor to estimate the cost of a project in order to

prepare an accurate bid for work.
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The priority of the contract documents was demonstrated in sub-
clause 1.5 in the FIDIC “Red Book” in accordance to the following

sequence (Nardin, 2008):

e Contract Agreement,

e Letter of Acceptance,

e Letter of Tender,

e Particular Conditions,

e General Conditions,

e The Specification,

e The Drawings, and

e The Schedules and any other documents forming part of the Contract.
2.4 Standards Forms of Conditions

Within the construction industry there has been an increase of
standard forms of conditions, both on the national and international levels.
Currently, many books are available on specific forms of contract, most of
them are originated from the common law jurisdiction and mainly
influence by experience (Jaeger and Hok, 2009). In general, “standard form
contracts provide a basic legal framework identifying the rights, obligations

and duties of the parties” (Nayagam and Pathmavathy, 2005).
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Large numbers of standard forms of conditions of contract were
introduced during the past decades. Usually, conditions for general use are
being developed by major engineering and building institutions, in addition
to governmental and related organizations. Twort and Rees (2004)
described the standard forms of contract as “The documents thus drawn up
give a reasonable balance of risk between the parties. However, their
clauses are often interdependent; hence any alteration of them must be done
with care, and is generally inadvisable because it may introduce

uncertainties of interpretation”.
2.4.1 Origin and Development of Standard Forms

The idea behind the standard forms had started in the 19™ century.
Most building projects were implemented by the public sector. The
contracts at that time were prepared by lawyers and were recognized as
unfair and biased to the Employer. The Royal Institution of British
Architects (RIBA) had initiated the idea of publishing standard forms of

contracts; the first RIBA form was published in 1870 (Broome, 1999).

By the early part of 20th century, it was obvious that the standard
form is a necessity. In UK, the Federation of Civil Engineering Contractors
(FCEC) and the Association of Consulting Engineers (ACE) published a
form of contracts in 1930. In 1945, the Institution of Civil Engineers (ICE)
together with the FCEC published subsequent edition to the ICE forms of

contract. The birth of FIDIC conditions of contract happened in 1954
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(Besaiso, 2012). Recently, many generations of standard forms had been

issued and developed to fulfill the increasing requirements.

2.4.2 Advantages of the standard forms of contracts

There is always an important question; why shall we use standard
forms of conditions? Shnookal and Charrett (2010) had discussed the
advantages of using standard form of conditions, especially the FIDIC
conditions. Many advantages could be gained by using a standard form of

contract such as:

e More and wide understanding for the rights and obligations for the

Contractors, Employers and Engineers.

e Contractors, Employers and Engineers who use a standard contract
form become familiar with the rights and obligations that they have

under that form of contracting.

e Improve communication and effectiveness in contract administration.
This i1s important in the international contracting where communication

1s more difficult and misunderstandings are more likely to happen.

e Reduce the cost of tendering; Contractors who are familiar with

standard forms know the risks in the detail of terms.

e Reduce the cost of negotiating. Using a trusted standard form reduces
the potential area of disagreements, or at the very least, provides a fair

starting point from which the parties can negotiate from.
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e In FIDIC contract, the tendered price is likely to be less than for not

standard contract.

On the other hand, there is a need to make amendments to the
standard forms, like changing the risk allocation in the standard forms, thus
illustrating why the special conditions are being developed (Shnookal,

2010).

2.4.3 Most Important International Standard Forms of Contracts

There are many different standard forms of contracts; some of them
are considered as the most common forms currently used in the global and
European construction industry. These forms are FIDIC, ICE, NEC and
JCT (Twort and Rees, 2004 and Murdoch and Hughes, 2007 and Akram et

al., 2012), a brief description of those forms can be summarized as:

2.4.3.1 FIDIC Forms

FIDIC standard forms of contracts are used throughout the world.
FIDIC contracts are often referred to as the international standard contracts.
Christopher Wade, the Chairman of FIDIC Contracts Committee said,
"FIDIC is probably best known to the outside world as the organization
which produces standard forms of contract for engineering construction

projects" (Wade, 2006).

The idea behind FIDIC was born in the year 1913, when The World
Fair Exhibitions was held in Lausanne, Switzerland, independent expert

consultants met to discuss the formation of a global federation. The result
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of the success meetings led to the formal constitution of FIDIC, Fédération
Internationale des Ingénieurs Conseils, or later, the International Federation
of Consulting Engineers (Koksal, 2011). According to FIDIC official
website, the founding principles adopted were quality, integrity and

sustainability (FIDIC, 2014).

Even though there were 59 participants in the 1913 conference, three
countries decided to be the founders of the federation; Belgium, France and

Switzerland. Other countries stayed in link during the first years.

During the World Wars, it was hard to make a real development in
FIDIC. This situation continued until the 1950s, when the members from
Europe increased constantly in addition to members from Australia,
Canada, South Africa and USA. The newly industrialized countries started
to become members in the 1970s, and it was only then that FIDIC could
truly claim to be an international rather than a European organization. In
2014, there are 99 FIDIC Member Associations and Associates ratified at

the FIDIC General Assembly, including Palestine (FIDIC, 2014).

2.4.3.2 The Institution of Civil Engineers (ICE) Forms

The ICE is an independent engineering institution that represents
approximately 80,000 civil engineers worldwide. The ICE was founded in
the UK in 1818. These conditions have been the most widely used
conditions for UK civil engineering works (ICE, 2014). The first ICE

condition was published in 1945, while the current 7th edition was
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published in September 1999 and it has been amended several times since
then. The 1999 form is known as the Measurement Version which is a part
of ICE family of standard forms of contract for civil engineering works.
Beside the 7th edition Measurement Version, CE Conditions of Contract
are published in the following versions (Murdoch and Hughes, 2007 and
ICE, 2014)

e Design and Construct 2nd Edition

e Term Version, 1st Edition

e Minor Works, 3rd Edition

e Partnering Addendum

e Tendering for Civil Engineering Contracts

e Agreement for Consultancy Work in Respect of Domestic or Small

Works

e Archaeological Investigation, 1st Edition

e Target Cost, 1st Edition

2.4.3.3. New Engineering Contract (NEC)

Perhaps NEC is recognized as the largest competitor to the FIDIC
contracts on the world stage is the NEC suite of contracts. The NEC was
produced in London by the UK Institution of Civil Engineers as a response

to discontent contractual procedures in early 1990s (Shnookal, 2010). The
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ICE objectives to produce NEC are to generate forms applicable for all
projects, and to contain all varieties of design responsibilities. In 1994, the
First Edition of NEC was published, including the basic principles. The
Second Edition was published in 1995. The Third Edition was published in
2005 and i1s commonly referred to as NEC3, It comprises of a suite of 23
contract documents and guidance books. The Third Edition re-issued after
small amendments in 2006. Recently, the NEC3 forms have become

increasingly popular (Dickson, 2013).

2.4.3.4 The Joint Contracts Tribunal (JCT)

The JCT has a long history of producing contracts in the construction
industry since its formation in 1931 in London, UK. However, the origins
of JCT dated back to 1870, when the first standard forms of contracts were
produced by RIBA, the JCT standard forms are considered to be direct
descendants of the original RIBA form (Murdoch and Hughes, 2007). JCT
became a limited company in 1998. The current operational structure for
JCT comprises 7 members who approve and authorize publications, they
are, British Property Federation, the Contractors Legal Grp Limited,
the Local Government Association, the National Specialist Contractors
Council, the Royal Institute of British Architects, the Royal Institution of
Chartered Surveyors and the Scottish Building Contract Committee. JCT
substantially revises and rewrites the family of forms every decade. The
current contract families of JCT’s suite were published in 2011 edition.

They include the following contracts (JCT, 2015):
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e Major Project Form (MP11)

e Standard Form of Building Contract (SBC11)

e Intermediate Form of Building Contract (IC11)

e Minor Works Agreement (MW11)

e Management Contract (MC11)

e Design and Build Contract (DB11)

e Construction Management Documentation

e JCT-CE Contract

e Measured Term Contract

e Prime Cost Building Contract

e Repair and Maintenance Contract

e Home Owner Contracts

e JCT 2011 Complete Works

e JCT Tracked Change

2.5 FIDIC Publications

The First edition of “the Conditions of Contract for Works of Civil
Engineering Construction”, known as the Red Book, was published in 1957

by FIDIC and FIBTP (Federation Internationale du Batiment et des



27

Travaux Publics, France) (Glover and Hughes, 2011). Prior to that, there
were no internationally recognized contract conditions for construction

works.

The first edition of FIDIC conditions was inspired from the first
edition of the standard Forms of Contracts published by Institute of Civil
Engineers (ICE) which was published in 1945. The expert and writer in the
construction law, lan Wallace said “as a general comment, it is difficult to
escape the conclusion that at least one primary object in preparing the
present international contract was to depart as little as humanly possible

from the English conditions” (Glover, 2008 and Hillig et al., 2010).

In July 1969, a subsequent edition was published, and the
International Federation of Asian and West Pacific Contractors
Associations were added as a sponsoring body. FIDIC Conditions were
reprinted in 1973 following the approval and ratification by two new
sponsoring bodies, the Associated General Contractors of America and the
Inter-American Federation of the Construction Industry. This 1973’s

edition followed the fourth edition of the ICE (Glover and Hughes, 2011).

Four years later, the third edition was published in March 1977, it’s
consisted of 71 General Conditions. The changes introduced by FIDIC
were regarded as minimal during the three editions since 1957, and all the

three editions were referred as the Red Book of FIDIC.

It is important to mention that civil engineering works were the basis

for the FIDIC Red Book conditions. These were derived from the
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anticipated infrastructure projects of the nature of roads, bridges, dams,
tunnels and water and sewage facilities. Therefore, the standard terms in
that contracts were not satisfactory for contracts related to plants ,
manufacturing, mechanical and electrical works (Glover and Hughes,

2011).

According to that, the first edition of the Yellow Book produced by
FIDIC for mechanical and electrical works was in 1963, which is suitable
for the manufacture and installation of plants and emphasis on testing and

commissioning. The second edition of the Yellow Book was produced in

1980 (Glover and Hughes, 2011).

Both the Red Book and Yellow Books were revised by FIDIC and
new editions were published in1987. The fourth edition of the red book is
famous with the name “Old FIDIC Red Book™; it was intended for civil
engineering works only (Hartwell, 2010). A supplement to the fourth
edition of the Red Book was produced in November 1996 (Glover and

Hughes, 2011).

On the other hand, there was a respond during 1990s to publish
Contract Conditions suitable for projects being procured on a design and
build or turnkey basis. Thus, in 1995 FIDIC published the first edition of

the Orange Book, “Conditions of Contract for Design-Build and Turnkey”.

In 1994, and according to the accelerated development in the

international construction industry, FIDIC established it is task group to
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update both the Red and the Yellow Books, test editions were produced in
1998, comments were added; the final publications were achieved in 1999.
FIDIC issued three contracts for major works and one for minor works.
These four contracts are referred as the new suite of FIDIC, and according

to each different book colour, sometimes it is referred as FIDIC Rainbow.

2.5.1 The new suite of FIDIC: FIDIC Rainbow

The new suits of FIDIC standards forms of contracts were produced

in October 1999. These consist of four books as presented hereafter.

2.5.1.1 The Red Book 1999

According to Peter Booen, FIDIC’s principal drafter of the 1999
forms of contract, the 1999 Red Book has been “developed in the direction
of user-friendliness, where the users are the individuals who write and

administer the contracts” (Bunni, 2005).

Red Book is suitable for conditions of contract for construction
works where the main responsibility for design lies with the Employer or
its representative, and the Engineer who also carries out the administration
of contract. Although FIDIC is recommended to use the Red Book in the
construction industry (FIDIC, 1999), Red Book is applicable to a much

wider range of engineering works (Battrick and Duggan, 2011).

Nardin (2008) discussed some features of the FIDIC Red Book in his
article “A Practical Approach to the FIDIC Principles”, which are

summarized as follows:
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= FIDIC Red Book measured the work according to the Bill of Quantities

(BOQ).

= There is a clear allocation of the risks and responsibilities between the

parties.

» The design responsibility lies on the Employer or his representative.

= The Engineer is in charge of the administration and supervision of the

contract.

= There is a clause related to “Unforeseeable Physical Conditions”, the

consequences in terms of risk must be abided by the Employer.

* The procedure for solving and settling the disputes is clear, litigation

clauses are structured in three successive steps.

There are significant differences between the 1999 Red Book and the
Fourth Edition of the Red Book which was published in 1987. The new
Red Book comprises of 20 clauses and 163 sub-clauses. A brief description

of the structure of the Red Book will be discussed later.

2.5.1.2 Yellow Book

The “Yellow Book” is applicable to the provision of electrical and/or
mechanical plant, and for the design and execution of building or
engineering works. The Yellow book was introduced in 1963. Later, a
second edition was published in 1980, and a third edition was revised by

FIDIC in 1987. A Supplement to Yellow Books was published in 1996. In
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1999, following a period of reviews and comments, FIDIC published the
new edition of the Yellow Book. This 1999 version replaced both 1987
Yellow Book and Orange Book. The Orange Book was mainly used in
projects procured on a design and build or turnkey basis, which was
produced in 1995. The current edition drops the words “electrical and

mechanical works” from the title (Townsend, 2012).
2.5.1.3 Green Book: Short Form of Contract

The first edition of the Green Book was published in 1999. This
book is recommended to be used for relatively small projects with short
durations and works with simple and repetitive nature. FIDIC has provided
guidance that this would probably apply to contracts with a value of less
than US $500,000 or a construction time of less than six months

(Townsend, 2012).

As explained above, it is obvious that the Green Book is very
flexible. It has only fifteen clauses and a total of ten pages. The clauses are

short and easy to understand (Townsend, 2012).
2.5.1.4 The Silver Book: EPC/Turnkey

The FIDIC Silver Book was produced in response to the high need
for a form of contract when the final price and the completion date are of
extreme importance. The Contractor must deliver the project according to

the given time, the required performance level, and the fixed price
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payments. Thus, it uses the terms Engineer, Procure and Construct (EPC)

and turnkey interchangeably, meaning the same (Hosie, 2007).

Therefore, the risk for completion to time, cost, and quality are
transferred to the Contractor and therefore the Silver Book is only suitable
for use with experienced Contractors who are familiar with risk
management techniques. In general, the Silver Book is a response to the
need for a form of contract where certainly final price of contract are
extremely important, and where Employers require certainty about the

project final cost (Hosie, 2007).

The FIDIC Rainbow as illustrated in Figure (2.1) is the backbone for
all FIDIC publications related to contract and agreement between the
Employer and the Contractor. Table (2.1) illustrates the major differences

between FIDIC Rainbow Books.
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Figure (2.1): FIDIC Rainbow, the 1999 New Suite of FIDIC
Source: FIDIC, 2014
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2.5.2 Other FIDIC Publications

In order to fulfil its FIDIC stated mission; “To improve the business
climate and promote the interests of consulting engineering firms globally
and locally consistent with the responsibility to provide quality services for
the benefit of society and the environment” (Battrick and Duggan, 2011),
FIDIC has noted that certain projects have fallen outside the scope of the
existing Books. FIDIC has not only updated the standard forms, but has
also expanded the range. Currently, FIDIC forms can be applied to a wide
range of differing engineering and construction projects, from traditional
civil engineering to hi-tech windmills and heavy-duty oil and gas process

plants (Battrick., 2008). Below are some main FIDIC publications.

2.5.2.1 The MDB Harmonised Edition 2006

The Multilateral Development Banks (MDB) Harmonised Edition
was issued according to the agreement between FIDIC and nine
Multilateral Development Banks. The aim of that is to modify the FIDIC
Conditions of Contract for Construction, Red Book 1999, to be suitable for
the use of the MDB’s financed projects. Therefore, The MDB Harmonised
Edition was released in May 2005 with significant changes related to the
MDB?’s, but it does not replace FIDIC’s standard 1999 Red Book. The
MDB harmonised Edition second version was amended in March 2006 and

a third amended version was published in 2010 (Smore, 2008).

The following participants MDBs are the banks which participated in

preparation of the MDB Harmonized Edition (Smore, 2008).
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e African Development Bank

e Asian Development Bank

e Black Sea Trade and Development Bank

e Caribbean Development Bank

e European Bank for Reconstruction and Development (EBRD)

e Inter-American Development Bank

e International Bank for Reconstruction and Development (The World

Bank)

e [slamic Development Bank

e Nordic Development Fund.

The amendments which have been made to produce MDB
Harmonised Edition are minor and came from the requirements of the

nature of the banks works (Townsend, 2012).

2.5.2.2 The Gold Book: Conditions of Contract for Design, Build and

Operate Projects (the Design-Build-Operate Contract)

Since the publication of Orange Book in 1995 and the Red, Yellow,
Red and Green Books in 1999, a rising need was felt for a contract that
combined a design-build obligation with a long-term operation

commitment. Therefore, in September 2007 in Singapore, FIDIC launched
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a new form of contract for Design Build and Operate “DBO” projects

(Glover, 2008).

In this contract, the Employer is providing a fully descriptive
document specifying precisely what is to be built and to what standards. He
also provides preliminary drawings, site data, and technical requirements
including specifications. The Employer’s requirements may also contain
requirements for specified outputs from the completed facility. The DBO
contract is not applicable to contracts which have a shorter operating
duration than the 20 years adopted or which are not based on the typical

DBO sequence (Robinson, 2011).

2.5.2.3 The Blue Book

The Blue Book (or Turquoise Book as it is sometimes called) is
suitable for all types of reclamation and dredging works. The current
version of this form is the fourth edition issued in 2006. It was drafted with
collaboration of the International Association of Dredging Companies
(IADC) with input from the Contractors. This made this type of form
different from others FIDIC Forms. The Blue Book is abbreviated and
flexible as being a smaller document, the general conditions are only 16

pages and fifteen clauses long (Battrick and Duggan, 2011).

2.5.2.4 The White Book

This form of contract refers to the relation between the Employer and

the Engineer. Its fourth edition was issued in 2006. This form is also known
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as Conditions of the Client “Consultant Model Services Agreement”. The
White Book is recommended for the purposes of pre-investment and
feasibility studies, designs and administration of construction and project

management (Jaeger and Hok, 2009).

2.5.2.5 Other FIDIC Forms

Beside the main books, FIDIC publishes different types of forms
such as business practices information for consulting Engineers on risk
management, project sustainability management, environment, quality
management, integrity management, dispute resolution techniques,
insurance, capacity building, transfer of technology, law and other business
issues, guides for quality based selection, procurement and tendering
procedures, consultant selection, quality of construction and other

documents about the use of consulting engineers (FIDIC, 2014).

As stated above, FIDIC is producing many different types of books.

Figure (2.2) illustrates how to choose the suitable FIDIC contract.
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Figure (2.2): How to Choose the Suitable FIDIC Contract
Source: FIDIC, 2014

2.6 Structure of the FIDIC 1999 (Red Book) Contracts

As mentioned before, the FIDIC conditions have been generally
updated every ten years. The redrafting and consultation of each draft
usually take about three years. The FIDIC (1999) edition of the Red Book

consists of 20 main clauses and 163 Sub-clauses as illustrated in Figure
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(2.3). Extended description of the Red Book' structure is attached in

Appendix A.

24

14 15
11 12 1

Figure (2.3): Clauses and Sub-clauses in the 1999 Red Book
Source: FIDIC Red Book, 1999
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Chapter Three

Study and Analysis of the “General Conditions”
used in Palestine

3.1 The Unified Contract

On October 16, 2006, the Palestinian Cabinet ratified the Conditions
of Contracts for Construction, FIDIC Red Book (1999) to mainly represent

the Palestinian Unified Conditions of Contract for Construction Projects

(MPWH, 2006).

The actual beginning was in 2005; where a special technical national
committee was formed for the preparation and drafting of the Unified
Contract in accordance with FIDIC Red Book (1999), in addition to the
preparing of all supplements that address the special conditions of the
Palestinian situation. The committee consisted of representatives of the
Department of the Central Tenders, the Ministry of Public Works and
Housing, the Ministry of Education and Higher Education, Dar Al-Fatwa
Wa Tashree' (in charge of drafting and reviewing legislations), Ministry of
Justice, PECDAR, the Union of Palestinian Contractors, the Engineers

Association, and the Palestinian Bar Association (Palestine Cabinet, 2005)
3.2 Palestinian Particular Conditions

As stated above, the Unified Contract comprises of the General
Conditions (FIDIC 1999) and the particular conditions. In General, FIDIC
does not allow any modification to the text of the General Conditions.
Instead, any amendments are intended to be set out in the Particular

Conditions of Contract or “Special Conditions” (Baker et al., 2013).
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The particular conditions delete, amend, or add to the clauses in the
General Conditions of Contract. It shall be read in conjunction with the
General Conditions. According to sub-clause 1.5 of the FIDIC General
Conditions, the higher priority is for the Particular Conditions. Therefore,
in the event of any contradiction, Particular Conditions of Contract shall
take precedence over the General Conditions of Contract (Baker et al.,

2013).

After studying the Palestinian Particular Conditions, 16 clauses of
FIDIC contract were amended. A further look at these amendments
indicates that most of them are adding new paragraph to the original ones.
Table (3.1) illustrates the amended clauses in the Palestinian Particular

Conditions.

Eng. Jiries Atalla, the Palestinian Contractors Union Chairman said,
the basis on which the Palestinian Particular Conditions were formulated is
to make FIDIC more convenient to use in Palestine, especially with regard
to the political situation, to provide balance in the relation between

Employer and Contractor, and to make FIDIC suitable for local project’.

The Unified Contract was modified in 2008 as per the decision of the
Palestinian Cabinet. In this modification, sub-clause (13/8) which is related
to the adjustment for changes in cost was amended. The decision contains
clarification about the currencies in bids, and accordingly, if the currency

for the bids in not in NIS, the total bid value will be converted into NIS

! Eng. Jiries Attala, Personal Interview, Ramallah, December 23, 2014
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using the currency exchange rate on the bid submission date (Palestine
Cabinet, 2008).

Table (3.1): Amendments on FIDIC Sub-clauses in the Palestinian
Particular Conditions

FIDIC Clause Amendments to FIDIC sub-clauses
1. General Addition of a new paragraph to two definitions
Provision under sub-clauses 1.1.2 (Parties and Persons),

which are 1.1.2.2 (Employer) and 1.1.2.5
(Contractor's Representative).

Addition of two new paragraphs to sub-clause 1.1.4
(Money and Payments), which are 1.1.4.13 (Other
Payments) and 1.1.4.14 (Prohibited Payments).
Addition of a word to sub-clause 1.1.6.1 (Country)
which is Palestine, and addition of a paragraph to
sub-clause 1.1.6.5 (Law).

Addition of a new paragraphs to sub-clause 1.2
(Interpretation), and sub-clause 1.8 (Care and
Supply of Documents).

Replacement of a paragraph in sub-clause 1.6
(Contract Agreement) with a new one.

2. The Employer | Addition of new paragraphs to sub-clauses 2.3
(Employer's Personnel) and 2.4 (Employer's
Financial Arrangements).

3. The Engineer Addition of clarification for sub-clause 3.1
(Engineers Duties and Authority).

Deletion of the original sub-clause 3.4
(Replacement of the Engineer) and replace it with a
new one.

Addition of new paragraph to sub-clauses 3.6
(Administrative Meetings).

4. The Contractor | Addition of new paragraph to sub-clauses 4.1
(General Obligations of the Contractor).

Deletion of the 2nd, 3rd and 4th Paragraphs from
the original sub-clause (Performance Security) and
replace them with new sub-clauses.

Addition of new paragraph to sub-clauses 4.4 (Sub-
Contractors).
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FIDIC Clause

Amendments to FIDIC sub-clauses

5. Nominated Sub-
Contractors

No changes to any FIDIC sub-clause.

6. Staff and labour

Addition of a new paragraph to sub-clause 6.1
(Engagement of Staff and Labour).

Addition of a new paragraph to sub-clause 6.5
(Working Hours).

Addition of a new paragraph to sub-clause 6.8
(Contractor's Superintendence).

Addition of clarification for sub-clause 6.9
(Contractor's Personnel).

Addition of a new sub-clause 6.12 which comprises
of 4 parts (Pests and Rodents Control), (Drugs and
Alcoholic Beverages), (Arms and Ammunition and
Religious Rituals) and (Official Holidays).

7. Plant, Materials

Addition of a new paragraph to sub-clause 7.2

and Workmanship | (Samples).
Addition of clarification for sub-clause 7.4
(Testing).

8. Commencement, | Addition of a new paragraph to sub-clauses 8.3

Delays and (Program of Works).

Suspension Addition of Clarification for sub-clause 8.7
(Liquidated Damages).

9. Tests on Additions of new paragraphs to sub-clauses 9.1

Completion (Contractor's Obligations).

10. Employer’s Deletion of the 3rd paragraph from sub-clause 10.1

Taking Over (Taking Over of the Works and Sections) and
replace it with 6 new paragraphs.

11. Defects No changes to any FIDIC sub-clause.

Liability

12. Measurement
and Evaluation

Deletion of paragraphs (a) and (b) from sub-clause
12.3 (Evaluation) and replace them by two new
paragraphs.

13.Variation and
Adjustments

Addition of clarification for sub-clause 13.8
(Adjustment for Changes in Cost).

14. Contract Price
and Payment

Addition of new paragraphs to sub-clause 14.2
(Advanced Payment).

Addition of new paragraph was added to sub-clause
14.7 (Payment to Contractor)

Replacement of the 2nd paragraph of sub-clause
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FIDIC Clause Amendments to FIDIC sub-clauses
14. Contract Price | 14.8 (Delayed Payments) with a new one.
and Payment Deletion of the main text of sub-clause 14.9
(Payment of Retention Money) and replace it with
the new one.

Addition of clarification for sub-clause 14.10
(Statement at Completion upon Taking Over).
Amendment to Paragraph (b) of sub-clause 14.11
(Application for Final Payment Certificate-Final
Statement)

Addition of clarification for sub-clause 14.12
(Discharge)

15. Termination by | No changes to any FIDIC sub-clause.

Employer
16.Suspension and | Addition of a new paragraph to sub-clause 16.1

Termination By (Contractor’s Entitlement to Suspend Work).

Contractor

17. Risk and Addition of three new sub-clauses to clause 17,

Responsibility which are 17.7 (The Structural Insurance for the
Project), 17.8 (Use of Explosive Materials) and 17.9
(Urgent Repairs).

18. Insurance Addition of new paragraphs to sub-clauses 18.1

(General Requirements of Insurance) and 18.2
(Insurance for Works and Contractor’s Equipment).
19. Force Majeure | No changes to any FIDIC sub-clause.

20. Claims, Deletion of the first paragraph in sub-clause 20.6

Disputes and (Arbitration) and replace it with a new one.

Arbitration Amendment of paragraph B on sub-clause 20.8
(Expiry of the Dispute Adjudication Board’s
Appointment).

Source: MPWH, 2006

After studying the Palestinian Particular Conditions, it is noted that
the value amendments are few; some were found to be accepted socially
and culturally, such as prohibiting the use of alcoholic beverages and
weapons in the projects. Even so, the Palestinian Particular Conditions

provided new procedures for some clauses, such as Project Taking Over. In
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the researcher opinion, the Palestinian Particular Conditions didn’t deal
with the hard political and financial situation in Palestine as an exceptional

once.

3.3 Donor and International NGO’s Conditions in Palestine

The contribution by International Donors towards the development
efforts of Palestinian civil society has always been vital. They play an
active and essential role in the development process in Palestine. According
to a research funded by the World Bank in 2006, the level of beneficiary
satisfaction from NGO’s services is much higher than services provided by
the PNA (Bisan, 2006). In addition to that, many of the Donors and
International NGO’s are adopting General Conditions other rather than
FIDIC. To investigate the type of General Conditions used, a questionnaire
was distributed to the major Donors and International NGO’s in Palestine
as attached in Appendix B, and needed information were extracted from the
institutions website and tender documents. Table (3.2) illustrates the results
on the General Conditions used in Palestine by major Donors and

International NGO’s.
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Table (3.2): General Conditions Used by Donors and International

NGO’s in Palestine
Institution General Condition used
The United Nations Civil Works General Conditions
Development Programme (FIDIC “Red Book 1999” with some
(UNDP") modifications)
The United Nations Relief and | Blue Book of UNRWA
Works Agency (UNRWA)
American Near East Refugee FIDIC “Red Book 1999~
Aid (ANERA)

Global Communities

A general contract condition consists
of 7 divisions as a combination of
FIDIC “Red Book 1999” and FAR
General Conditions.

World Bank

World Bank Guidelines/ Bidding
Document for Procurement 2010
consist of 3 Parts of 9 Sections

Belgian Development Agency
(BTC)

World Bank Guidelines/ Bidding
Document for Procurement 2010
consist of 3 Parts of 9 Sections

European Union (EU)

Tender Dossier consists of 5 Volumes
of 10 Sections

Japan International Cooperation
Agency (JICAY)

FIDIC “Red Book 1999~

Kreditanstalt Fur Wiederaufbau
(KFW)

FIDIC “Red Book 1999~

Islamic Development Bank

FIDIC “Red Book 1999

The United Nations Office for

95% FIDIC “Red Book 19997, 3%

Project Services (UNOPS) World Bank Guidelines, 2% UNOPS
Agence Francaise de FIDIC “Red Book 1999~
Développement (AFD")

3.4 Related Studies on Contracts in Palestine

There are several researches that were carried out in Palestine.

Researchers have studied FIDIC, contracts, and the legal part in the

implementation of the contract.

" www.undp.org
> www jica.go.jp
> www.afd.fr
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Murtaja (2007) investigated the impact of selected FIDIC 1987
contractual clauses on the construction project performance, especially the
impact if that clauses on six measures of project performance which are
cost, schedule, quality, safety, and Employer and Contractor satisfaction. In
addition, he evaluated the most important clauses to develop a successful
contracting relationship for Employers, Contractors and Engineers. The
results found that most clauses which significant impact on construction
project performance are the Engineer and Engineer’s representatives,
contract documents, general obligations, suspension, commencement and
delays, alterations, additions and omissions, procedure for claims,
certificates and payment, special risks, release from performance, and
settlement of disputes clauses. The research recommendations were mainly
related to dealing with the previous clauses to avoid misunderstanding of
these clauses, such as open and honest contracting parties prior contact
implementation. The study focused on the Engineer’s role which must be

neutral in every stage of the project life cycle.

Aljarosha (2008) analyzed the FIDIC 1999 contract especially those
clauses that are related to responsibilities and risks. In his field survey,
weaknesses in estimating and managing responsibilities and risks were
revealed. The Palestinian Contractors do not use formalized techniques for
estimation of cost implications of the responsibilities and risks when
pricing a bid. He had developed a computer based system named FCIES
(FIDIC 99 Cost Impact Estimating System) to help the Contractors in

estimating the cost impact of FIDIC 1999 when pricing the bids. In his
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recommendations, he suggested to provide more effort to estimate and

manage the liabilities and risks.

Besaiso (2012) compared general conditions of the contract of FIDIC
and NEC, especially in the effectiveness in reducing disputes, particularly
in Gaza Strip. The main results of his research found that both FIDIC and
NEC are successful in disputes resolution mechanism. In his findings,
FIDIC is more familiar and widespread over the world, and it is used more
by governments, development banks, etc. NEC has many advantages over
FIDIC particularly in clarity, flexibility, explicit project management
procedures, partnering and teamwork, risk management, objective
measurements of weather and ground conditions risks, and variations.
Therefore, he concluded that NEC is more capable than FIDIC in settling

disputes.

Saqfelhait (2012) discussed the construction contracts in Palestine
from engineering, legal, and Islamic law perspectives. One of the findings
include that the Islamic law does not allow to take any compensation in
case of the delays of the projects by the Contractor. The research findings
showed that the majority of Contractors prefer contracting with unit price
contract, while they don’t prefer the lump-sum contracts. Moreover, the
misinterpretation of contracts is a main reason for disputes between

Contractors and Employers.

Fayyad (2013) discussed in his research “Small Construction and

Contracting Contracts in Palestine between Deficiency in Theory and
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Difficulties in Application” the legal regulation of construction and

contracting agreements in Palestine. The study contains three main

sections, the first examined the formation of construction agreements, the

second discussed the effects of the contract agreement, and the last section

discussed how disputes are settled up in Palestine. Below are some findings

of Fayyad (2013):

The existing legal system in Palestine is not appropriate to deal with

construction and contracting agreements.

The documentation for contracts is only in government projects, and

engineering-supervised construction projects.
Most of the Contractors have no kind of control over their works.

There is a major problem in engineering supervision contracts, which

may raise many conflicts during and after the execution of the works.

Most of the disputes in construction agreements are due to the
difference between normal measures and engineering measures and in
the absence of any prior agreement by the two parties on the approved

measure.

Changes in works that may arise during the execution of the contract,
eligibility for extending time and entitlement for additional financial

payments are main reasons for conflicts in Palestine.

According to FIDIC 1999, the role of the Engineer was replaced by the
role of the DAB in settling up disputes. But on ground there is a role for

the Engineer in solving disputes.



51

e Arbitration is very important in settle up the conflicts in Palestine.

Shweiki (2013) studied the construction contracting management
obstacles in Palestine. She highlighted the sector problems and obstacles
from the perspective of local contract parties; project Employers,
Engineers, Contractors and donor countries institutions. Findings showed
many the Palestinian a construction sector suffers from many important
problems, such as the career ethics. In addition to the intense competition
between Contractors, Employers' payments delay, currency exchange rate
fluctuation, Employer deceleration in decision making, hard economic
situation, etc. Based on the research findings, proposed solutions were
presented in a framework to solve and avoid the negative impact of such
problems which might improve the performance of construction sector in
Palestine. In addition, the study included recommendations to all contract

parties to overcome the previous problems.
3.5 Review of the Implementation of FIDIC in Neighboring Countries

The implementation of the FIDIC in two Arab neighbouring

countries, Jordan and United Arab Emirates, is briefly presented here.
3.5.1 Jordan

“Jordan had a wide experience in dealing with FIDIC Conditions™',
Eng. Mohammad Abu Affifa, the representative of FIDIC federation in

Jordan said. According to him, Jordan experience with FIDIC is successful.

' Mohammad Abu Affifa, Personal Interview, Amman, March, 8, 2015
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Therefore, FIDIC decided to hold its conference for the year 2015 in

Amman.

Using of FIDIC in Jordan is extended to the year 1991, where the
General Conditions for Public Works Contracts issued. It was based mainly
on the FIDIC 1987 edition “Fourth Edition”. During the past years, the
Ministry of Public Works and Housing in Jordan issued three types of
conditions based on FIDIC, the first 1s the Unified Contract for
Construction Projects; it was amended many times, where the last version
was produced in 2010 and amended in 2013. The second is the Short Form
of Contract, it was issued in 2007 and amended in 2010, which is
recommended to use for buildings projects and engineering projects with
relatively minor value and depending on the work and the circumstances
surrounding it type. The third is Short Forms of Conditions for Private

Projects (Al-Karaki, 2006).

The Short Form of Contract used consists of 15 clauses. The
Contract conditions may be appropriate for relatively simple works or
repetitive works or works of short duration. This model is flexible and can
be used in different types of contracts, such as the contracts designed by the
Contractor (JMPWH, 2007). The researcher believes that this type of
contract can be helpful to use in Palestine, taking into consideration the

nature of project.
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3.5.2 United Arabs Emirates

The UAE does not produce its own standard form of contracts.
FIDIC contracts are the most commonly used, particularly the FIDIC 1987
and the FIDIC Red Book 1999 conditions. Generally, FIDIC was adopted
in UAE since 2007, especially in Abu Dhabi Emirate. Currently, it was
used by all government departments there (Clive Lovatt and Smith, 2012).
In Dubai, there are no conditions of contract which is used by all Dubai
Government departments. However, many departments are using FIDIC in
Dubai, such as Roads and Transport Authority and the Dubai Municipality.
FIDIC Red Book was used in major projects in Dubai, such as the

construction in Dubai metro (Kerr et al., 2013).

One of the important issues in the UAE that other FIDIC Books are
used, such as the Yellow Book, White Book, etc. Moreover, other standard

forms such NEC3 are used, but rarely (Clive Lovatt and Smith, 2012).
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Chapter Four

Methodology

4.1 Introduction

This chapter presents an overview of the methodology that will be
used to achieve the objective of the research. The main objective is to study
the challenges and obstacles that face the implementation of FIDIC
conditions in Palestine. This is to be accomplished by: (1) assessing the
implementation of the FIDIC General Conditions and the Palestinian
Particular Conditions of Contracts in tenders in Palestine, and (i1) studying
the challenges and constrains that make the FIDIC General Conditions

unfavorable to use in construction projects in Palestine.

This chapter discusses and describes the research strategy, data
collection and research tools, research population and sample size
determination, reliability of the study, research location, data analysis, and

identifying directions for implementation and recommendation.
4.2 Research Strategy

According to Creswell (2009), research design is described as “Plans
and the procedures for research that span the decisions from broad
assumptions to detailed methods of data collection and analysis”. He
divided research strategies into three categories: quantitative, qualitative,
and mixed research. The selection among those three strategies depends
mainly on the purpose of the research; the description of each of these

strategies 1s as follows:
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Qualitative strategy: It focuses on the meanings, traits, and defining
characteristics of events, people, interactions, and experience. In this kind
of strategy, data analysis inductively, interpretations is made by researcher

for the meaning of the data and final report is flexible in structure

Quantitative Strategy: It is a deductive process by testing objective
theories by examining the relationship among variables. These variables
can be measured; analysis of data collected in quantitative research is

typically performed using statistical techniques to produce results.

Mixed Strategy: It combines or associates both qualitative and quantitative
forms, mixing of both approaches in a study makes it more simply to
collect and analyze both kinds of data, where this method can be

considered as stronger than using qualitative or quantitative research.

By examining the strategies and their definitions, it is well observed
that mixed strategy for collecting data is more appropriate to be used in
order to meet the demands of the objectives of this research. Accordingly,
structured questionnaire for Employers, Engineering Firms, and
Contractors have been designed to exploit the information and data leading
to determine the obstacles that face the implementation of FIDIC. The

questionnaires are analyzed by using statistical techniques.

On the other hand, open-end questions are used in the interviews
which have qualitative results. The use of qualitative method is important
as individual experiences for FIDIC contracts experts and arbitrators are

also required.
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4.3 Data collection and research tools

In this research, the following methods are used in data collection

including:

4.3.1 Questionnaire design

The questionnaire was designed as a tool to gather data from the
targeted groups to achieve the aims of the research, and to obtain accurate
results and high rate of return. The first part includes the introduction to the
questionnaire; it contains different elements, like the objective of the study,
the type of data, a paragraph for encouraging the respondents to answer

objectively.

The questionnaire was designed to include five basic sections:

e Section One: It discussed the general and personal information for the
respondents. Such data included the following information:
respondents’ nature of work, Employers’ classification, respondents’
geographical location, respondents’ position, respondents’ education
level, respondents’ years of experience, and Contractors’ highest

classification under PCU category and specialization.

e Section Two: It discussed the respondents' opinion about general
information that are related to contracts/FIDIC and their

implementation in Palestine.

e Section Three: It discussed some general specifications for FIDIC

contract. The respondents were asked to choose if those specifications
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are positive or negative, and what is the degree of importance of each

specification.

e Section Four: The respondents were asked if they were aware of the 43
most influential FIDIC sub-clauses (were selected and examined with
the assistance of the experts in FIDIC contract), in addition they were
asked if these sub-clauses are being honored. Moreover, they were

asked for opinion on the importance of each sub-clause.

e Section Five: Respondents were asked to identify the main obstacles
that prevent the implementation and development of FIDIC in
Palestine. In addition, respondents were asked to contribute with their
recommendations for the development of the implementation of FIDIC

in Palestine.

Almost all of the questionnaires were directed to all participants
from the three groups; the Employer, the Engineering Firms and the
Contractor. However, one questionnaire was directed only to the Employer
and the Engineering Firms, two questionnaires were directed only to the

Contractor.

Most of the questions are closed-ended questions that will require a
short response. Closed questions are easy to ask and quick to answer, they
require no writing by respondent, and their analysis is straightforward. A
few open-ended questions were included in the questionnaire especially
which related to the recommendation for development of FIDIC and

comments.
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The questionnaire is designed in Arabic language in order to be
easily understood by Contractors especially that most of them are not
familiar with English language, however, the questionnaire is translated

into English language, and both are attached in Appendices C and D.

4.3.2 Pilot Study

In the process of preparing the questionnaire, and to verify the
questionnaire feasibility and validity, a pilot study was performed after
preparing initial draft that involves testing of the questions, and the
technique used to collect the data will be conducted. The questionnaire was

distributed to a number of experts and arbitrators who having experience in

this field.

Experts and arbitrators were selected as follow: FIDIC arbitrator and
trainer, expert from the MEHE, expert from An-Najah National University,
manager of a Consulting Engineering Firm, owner of Contracting Firm,
expert and arbitrator from an International NGO, in addition to a
statistician specialist to examine the questionnaire statistically. The experts
and arbitrators had reviewed the questionnaire and provided valuable
comments. Upon ending this step, and taking the experts feedback
into consideration, the questionnaire was modified and was then ready
for distribution. The list of the experts and arbitrators is attached in

Appendix E.
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4.3.3 Interviews

A group of unstructured interviews, open conversations were held
with experts and arbitrators to discuss different issues related to FIDIC and
its implementation in Palestine, such as their opinion of the Unified
Contract, the assessment of FIDIC implementation during the past years,
the importance of General Conditions, the obstacles that hinder the
implementation of FIDIC, and finally their recommendations as experts for
a healthy implementation of FIDIC in Palestine. Lists of the mentioned

interviewees and interview questions are attached in Appendix F and G.

4.4 Research Population and sample size determination

There are three parties involved in the construction process, the
Employer, the Engineering Firm, and the Contractor. FIDIC discusses the
obligations and duties for all the three parties precisely. All of the three

parties are targeted in this research.

4.4.1 The Employer

Unfortunately, there are no official reports that declare the number of
project Employers in the West Bank who use FIDIC conditions. There are
different types of Employers in Palestine. The questionnaire was

distributed to different types of Employers as follows:

e Palestinian ministries and main governorate municipalities: 18
questionnaires were distributed. The respondents were 11; one of them

was not valid, so it was dropped.
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e Donors and NGO's: As no record is available for Donor’s and NGO’s
who use FIDIC, a sample of 20 questionnaires was distributed to the
major Donors and NGO’s. The respondents were just 6; one of them

was not valid, so it was dropped.

e Universities: The questionnaire was distributed to 5 universities in the

West Bank, the respondents were 3.

e Private Sector: Most of the private sector estate developers do not have
a unified tender; they rely on Engineering Firms to prepare tenders
when they need engineering services. Even so, a sample of 5
questionnaires was distributed to major estate developers in Palestine.

There was one respondent only.

4.4.2 Engineering Firms

In West Bank there are 477 Engineering Firms with different
categories, of which 166 offices are representing the Consultant Firms. The
research will focus on Consultant Firms since it is the only firms that deal
with projects in large scale. Figure (4.1) illustrates distribution of the

Consultant Firms in West Bank (Engineers Association, 2014).

The sample size consisted of 35 Consultant Firms that represented
25% of the whole population according to the location of the Consultant
Firms. The respondents were 25. Figure (4.2) illustrates the distribution of

respondents according to location.
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Figure (4.1): Distribution of the Consultant Engineering Firms in West Bank
Source: Engineers Association, 2014
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Figure (4.2): Distribution of the Responding Consultant Engineering Firms by
Governorate

4.4.3 Contractors Companies

The third population is represented by the Contractors companies,
who have a valid registration according to the Palestinian Contracting
Union records. This was based on the PCU’s latest classification of 31
March, 2014 for the following fields: buildings, water and wastewater, and

roads. The PCU records classify the Contractors into 5 grades. This study
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targets all five categories because contracts are the core of the research, and

in order to help to improve contracts practices.

According to PCU, the number of classified companies in the West
Bank for all fields and classifications from the first to fifth grades are 356
companies. Figure (4.3) illustrates the distribution of the Contractors in the

West Bank (PCU, 2014).

The sample size consisted of 85 Contractors that represented 25% of
the whole population according to the location of the Contractors. The
respondents were 70; two of them were not valid so they were dropped.

Figure (4.4) illustrates the distribution of respondents according to their

location.
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Figure (4.3): Distribution of the Contractors Companies in West Bank
Source: PCU, 2014
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Figure (4.4): Distribution of the Responding Contractors by Governorate

4.5 Reliability of the Questionnaire

Reliability refers to the extent to which the results are repeatable and
consistent. Cronbach Alpha test is a method used for testing internal
consistency. It can range from 0.00 (if no variance is consistent) to 1.00 (if
all variance is consistent), but all values between 00.0 and 1.00 are possible
to happen. According to Royal (2011), the interpretation of the reliability is
presented as Table (4.1).

Table (4.1): Interpretation of Reliability Based on Cronbach’s Alpha
Test

Cronbach’s Alpha | Internal Consistency
09<a Excellent
0.8<a0<0.9 Good
0.7<a<0.8 Acceptable
0.6 <a0<0.7 Questionable
0.5<0<0.6 Poor
a<0.5 Unacceptable

Source: Royal, 2011

The questionnaire reliability was tested by using Cronbach Alpha

test. The result was 0.81 on all of the questionnaire sections. Therefore, the
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internal consistency is good, and the questionnaire is suitable for statistical

analysis and study purposes.
4.6 Research location

This research is carried out in different parts of the West Bank. Gaza

Strip 1s not included in this research due to access difficulties.

The eleven governorates of the West Bank are Jerusalem, Ramallah
and Al-Beiereh, Hebron, Nablus, Salfeet, Qalqilia, Tulkarm, Tubas, Jenin,
Bethlehem and Jericho (PCBS, 2011). All governorates are considered to
ensure coverage of the whole West Bank. Figure (4.5) illustrates the West

Bank map including surveyed governorates.

N
A7 ]

e Beisa

329

Figure (4.5): West Bank Governorates Included in the Survey
Source: PCBS, 2011
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4.7 Data Analysis

To identify the conclusions and recommendations, the methodology

for data analysis is presented below.

4.7.1 Questionnaire Analysis

Different statistical tools following descriptive statistical analysis
tests are used to analyze the data, considering the Statistical Package for the
Social Sciences (SPSS), which is a computer program are used for

statistical analysis. These include:

e Frequencies, Means, Standard deviations, and percentages to represent

the collected data in a meaningful way.

e One-Way ANOVA to indicate the significance difference between
more than two levels of independent variables and to test the

hypotheses.

e Least Significant Differences (LSD) when required for more in-depth

analysis than ANOVA test.

The researcher had used Likert scale to determine the opinion or
attitude of a respondent and contains a number of declarative statements
with a scale after each statement. This scale is the most commonly used of

the scaling technique.

The importance scale is divided into five points. “1” Very low, “2”

Low, “3” Moderate, “4” High, “5” Very high. The interval length was
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calculated by dividing the response range (5 which is considered as very
high minus 1 which is considered as very low) by the number of intervals
which is 5, Table (4.2) illustrates the Likert scaling degrees.

Table (4.2): Scaling Degrees

Interval Degree

1.00-1.80 Very low
>1.80-2.60 Low
>2.60-3.40 Moderate
>3.40-4.20 High
>4.20-5.00 Very high

4.7.2 Interview Analysis

To analyze the data collected from the interviews, the following

procedures are conducted:

e Questions results are collected from the interviews, notes, and

observations were taking into consideration by the researcher.

e The results are examined and arranged according to the question

number, then similar results were gathered together.

e Results are studied and analyzed, then questions results are compared

with each others.
e Formulating the theme statement.
4.8 Identifying Directions for Implementation and Recommendations

Based on the results of the study and analysis, a roadmap to
implement FIDIC in a proper way in Palestine is produced. In addition,
main recommendations that will help the contracting parties to overcome

the obstacles and challenges are then identified.
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Chapter Five

Results and Discussion
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Chapter Five

Results and Discussion
This chapter presents the data collected from the respondents and the
findings. This includes the questionnaires which were distributed to
Employers (Ministries, Municipalities, Donors and the Private Sector),
Engineering Firms and Contracting Companies, in addition to direct
interviews which were conducted with a number of experts in FIDIC

contracts.
5.1 Questionnaire Descriptive Analysis
5.1.1 General Information

The data of the respondents according to their general information
were analyzed. The following tables and figures describe the respondents'

general information.
5.1.1.1 Respondents’ Nature of Work

Table (5.1) illustrates the classification of the respondents based on
their nature of work.

Table (5.1): Distribution of the Respondents' Classification Based on
Nature of Work

Nature of Work Frequency Percentage
Employer 19 17.0
Engineering Firm 25 22.3
Contractor 68 60.7
Total 112 100
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5.1.1.2 Employers’ Classification

According to the methodology, the Employers were divided into four
categories (Ministries and Municipalities, Donors and NGO's, University,
and Private Sector). Table (5.2) illustrates the percentage for each category
participated in the questionnaire. It is to be indicated that despite the
continuous follow-up with the largest five Private Sector Employers to fill
the questionnaire, only one of these firms responded.

Table (5.2): Distribution of the Employers’ Classification

Employers’ Category Frequency | Percentage
Ministries and Municipalities 10 52.6
Donors and NGO's 5 26.3
University 3 15.8
Private Sector 1 53
Total 19 100

5.1.1.3 Respondents' Geographical Distribution

Table (5.3) illustrates the respondents' geographical location based
on governorate. Nablus, Ramallah and Al-Beiereh, and Jenin governorates
were ranked as those with the highest respondents' governorates where

most of the respondents existed.
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Table (5.3): Respondents’ Geographical Distribution

Governorate Frequency Percentage
Jerusalem 2 1.8
Ramallah and Al-Beiereh 26 23.2
Nablus 31 27.7
Jenin 23 20.5
Hebron 9 8.0
Qalgqilia 6 5.4
Beit Lahim 4 3.6
Tubas 2 1.8
Tulkarm 5 4.5
Salfeet 2 1.8
Jericho 2 1.8
Total 112 100

5.1.1.4 Respondents’ Position

Table (5.4) illustrates that company managers rank first with 46.4%,

project managers rank second with 25% and the Engineers rank third with

23.2%; others rank fourth with 5.4%.

Table (5.4): Distribution of the Respondents' Position

Respondents’ Position | Frequency Percentage
Company managers 52 46.4
Project managers 28 25.0
Engineers 26 23.2
Others 6 5.4
Total 112 100

5.1.1.5 Respondents’ Education Level

Table (5.5) illustrates the respondents’ education level. Bachelor
degree ranks first with 63.4%, high graduate degree ranks second with

27.7%, high school certificate ranks third with 8.0%, while others rank

fourth with 0.9%.




Table (5.5): Distribution of the Respondents’ Education Level
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Education Level Frequency | Percentage
High Graduate Degree 31 27.7
Bachelor Degree 71 63.4
High School Certificate 9 8.0
Others 1 0.9
Total 112 100

5.1.1.6 Respondents’ Years of Experience

Table (5.6) illustrates that respondents who have 10 to 20 years of
experience rank first with 39.3%, respondents who above 20 years of
experience rank second with 37.5%, respondents whom between 5 to 10
years rank third with 11.6%, while respondents whom less than 5 years of
experience rank fourth with 2.7%. 8.9% of the respondents are unknown
(not answered).

Table (5.6): Distribution of the Respondents’ Years of Experience

Years of Experience Frequency Percentage
Less than 5 years 3 2.7
5 to 10 years 13 11.6
10 to 20 years 44 39.3
Above 20 years 42 37.5
Unknown (not answered) 10 8.9
Total 112 100

5.1.1.7 The Contractor's Classification under PCU Category and

Specialization

Table (5.7) illustrates that respondents who are classified as 1%
category rank first with 50%, 2" category rank second with 27.9%, 4"
category rank third with 8.8%, 3™ category rank fourth with 7.4% and

finally 5™ category rank fifth with 5.9%.



In addition, the analysis illustrates in Table (5.8) that 82.3% of the
contracting companies in the sample are classified as building companies
as their highest specialization, 11.8% are classified as water and sanitation
companies, 5.9% of them are classified as road companies.

Table (5.7): Distribution of the Contractors’ Classification under PCU

Category Specialization
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Classification Frequency | Percentage
1* Category 34 50.0
2" Category 19 27.9
3" Category 5 7.4
4™ Category 6 8.8
5™ Category 4 5.9
Total 68 100

Table (5.8): Distribution of the Con

tractors’ Specialization

Specialization Frequency | Percentage
Buildings 56 82.3
Water and Sanitation 8 11.8
Roads 4 5.9
Total 68 100

5.1.2 General Information on Contracts and FIDIC and its

Implementation in Palestine

This section consists of 17 questions related to contracts and FIDIC.

The answers for the respondents were as follows:

Q1. Respondents were asked if they know that Palestinian Unified Contract
1s the main reference for tenders in the Palestinian ministries and

municipalities; 96.4% answered with Yes, 2.7% answered with No, and

0.9% unknown (not answered).
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Q2. Respondents from Donors and International NGO’s were asked if they
use FIDIC Conditions in their Firms; 60% answered with Yes while 40%

answered with No.

Q3. Respondents were asked if they had viewed the Unified Contract;

89.9% answered with Yes while 11.1% answered with No.

Q4. Respondents who answered the previous question with Yes were asked
to present the extent of their knowledge of the Unified Contract. The
answers reflect a good knowledge for most of the respondents to FIDIC
Conditions as shown in Table (5.9), where less than half (about 46.5%)
of them indicated their knowledge as good or very good.

Table (5.9): Respondents’ Extent of Knowledge to Unified Contract

Answer Frequency | Percentage
Very Little 2 1.8
Little 7 6.3
Medium 43 38.3
Good 31 27.7
Very Good 21 18.8
Unknown (not answered) 8 7.1
Total 112 100

Q5. Respondents were asked if they keep a copy of Unified Contract in the
company as a reference to any construction work; 83.9% answered with

Yes, 15.2% answered with No, and 0.9% unknown (not answered).

Q6. Respondents were asked about the their opinion of the Unified
Palestinian Particular Conditions Contract, 73.2% of the respondents
thought that these conditions provide balance between Employers and

Contractors, while 24.1% thought that these were developed for the
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benefit of the Employer, and just 0.9% of the respondents thought that
these were developed for the benefit of the Contractor. The results are
presented in Table (5.10).

Table (5.10): Respondents’
Particular Conditions Contract

Opinion about Unified Palestinian

Answer Frequency Percentage
Developed for the benefit of 27 24.1
the Employer
Developed for the benefit of 1 0.9
Contractor
Provide balance between 82 73.2
Employer and Contractor
Others 2 1.8
Total 112 100

Q7. Respondents were asked if they think that the Contractors read all the
documents, including the General and Particular Conditions, upon
delivery of tender documents; 82.9% of the respondents thought that
Contractors do not read the tender documents, while 17.1% answered

that they read them.

Q8. Respondents who answered the previous question with yes were asked
to answer the question on main reasons which prevent the Contractors of
reading tender documents. Administrative weakness, lack of attention
and inexperience of legal aspects combined are the reasons for not

reading the tender documents for most of the Contractors as presented in

Table (5.11).
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Table (5.11): Respondents’ Opinion about the Reason for not Reading
the Tender Documents by Contractors

Answer Frequency Percentage
Lack of attention 8 7.1
Administrative weakness 12 10.7
Inexperience of legal aspects 10 8.9
All of the previous 68 60.7
Other reasons 8 7.2
Unknown (not answered) 6 5.4
Total 112 100

Q9. Respondents were asked if the English language is an obstacle to
understand contract documents including Unified Contract; 78.6%
answered with Yes while 21.4% answered with No. Some of the
respondents added that just few in the Contracting industry who has the

practise of English language.

Q10. Contractors were asked if they had previously implemented project
that used General Conditions other than FIDIC; 54.4% answered with
No, while 45.6% answered with Yes. Some respondents who answered
the question with Yes had mentioned some the types of the General
Conditions that they use such as: General Conditions of UNRWA, FAR,
World Bank, PALTEL, UNDP, and European Union.

Q11. Contractors were asked to choose the most preferred Employer to
work with. The results show that 65.4% of the Contractors prefer to
work with Donors, Private Sector ranks second with 20.0%,
Municipalities rank third with 10.7%, while Governmental Ministries

rank last with 3.9%. The results are presented in Table (5.12).

When respondents were asked why they chose Donors, the answers

were that bills paying mechanism (which allow paying fast bills in just few
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days), Donors comply with the terms of contract more than any other
Employer, the advanced payment, professionalism, respect in dealing with
the Contractor and flexibility.

Table (5.12): Contractors’ Most Preferable Employer to Work with

Answer Frequency | Percentage
Ministries 3 3.9
Municipalities 7 10.7
Donors 44 65.4
Private Sector 14 20.0
Total 68 100

Q12. Respondents were asked on their opinion about the entity who most
comply with the terms of the tender. Table (5.13) illustrates that Donors
rank first with 44.6%, Ministries rank second with 30.4%, Private sector
ranks third with 10.7%, Engineering Firms rank fourth with 9.4% while
Contractors ranks last with 4.3%. When respondents were asked why
they chose Donors, the answers were the good financial arrangement,
existing of internal auditing, qualified employees with high experience
and full detailed tender documents presented.

Table (5.13): Employer who Most Comply with Terms of Tender
Documents

Answer Frequency | Percentage
Ministries 34 30.4
Private Sector 12 10.7
Donors 50 44.6
Engineering Firms 11 9.8
Contractors 5 4.5
Total 112 100

Q13. Respondents were asked about the most entity that causes disputes in

the construction projects. Table (5.14) illustrates that Contractors are the
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main reason for disputes with 42.0%, Engineering Firms rank second
with 26.8%, Ministries rank third with 23.2%, and Private Sector ranks
fourth with 7.1%. All agreed that Donors rarely cause disputes in
Palestine.

Table (5.14): Entity who Most Causes Disputes in the Construction
Projects

Answer Frequency | Percentage
Ministries 26 23.2
Private Sector 8 7.1
Donors 1 0.9
Engineering Firms 30 26.8
Contractors 47 42.0
Total 112 100

Table (5.14) indicates the following notes:

e The reasons for respondents who choose Contractors are limited
knowledge on contracts and FIDIC, in addition that the main aim for
Contractors is to gain profit without taking into consideration to study

the tender documents properly.

e The reasons for respondents who choose Ministries are the financial
situation for the PNA was the main reason for such disputes, the mood

in dealing with Contractors and bureaucracy.

e The reasons for respondents who choose Engineering Firms are the low
quality of the tender documents which was the main reason and the
contradiction in the terms of tender documents. In addition, no detailed
drawings are available in many cases. Finally, most of the Engineering

firms are trying to satisfy the Employer of the project.
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Q14. When respondents were asked if they know the procedures for
settling disputes by FIDIC system; 69.6% answered with Yes while

30.4% answered with No.

QI15. For respondents who answered the previous question with Yes (78
respondents), they were asked about their opinion of the idea of Dispute
Adjudication Board (DAB) which is proposed by FIDIC. Table (5.15)
illustrates that 29.5% thought DAB is good, 65.4% thought it is
excellent, while just 5.1% of the respondents thought DAB is bad.

Table (5.15): Respondents’ Opinion on the Idea of DAB

Answer Frequency Percentage
Excellent 23 29.5
Good 51 65.4
Bad 4 5.1
Total 78 100

Q16. Respondents were asked if there was a dispute in one of the projects
that they have implemented/funded/supervised, and how the dispute was
settled. Table (5.16) illustrates that 50% of the disputes were settled up
amicably, no disputed occurred with 22.3% of the respondents, 17.9% of
the disputes were settled up by arbitration, while just 2.7% of the
disputes were settled up by DAB.

Table (5.16): How Disputes were Settled up in Construction Projects

Answer Frequency Percentage
Amicably 56 50.0
DAB 3 2.7
Arbitration 20 17.9
No dispute Occurred 25 22.3
Others 8 7.1
Total 112 100
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Q17. Respondents were asked if they know that there is a Palestinian

International Arbitration Chamber that was set up in 2013; 49.6%

answered with Yes while 50.4% answered with No.

5.1.3 General Specifications of FIDIC contract

The respondents were asked to give their opinion about certain key
specifications related to FIDIC Contract, and whether they consider these

specifications as positive or negative. The answers are presented in Table

(5.17).
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Table (5.17): The Respondents’ Answers whether General
Specifications of FIDIC Contract are Positive or Negative
Results
No. Item Positive | Negative
% %

1 | Limit temperamental expansion in dealings, 96.4 3.6
both for Employer and Engineer.

2 | Place trust in parties in carrying out 97.3 2.7
assigned duties and responsibilities, and not
presumes disloyalty and lack of integrity of
any party.

3 | A high level of management is required of 66.1 33.9
Employer, Engineer or Contractor.

4 | Has a distinctive approach to resolving 92.9 7.1
conflicts from the on-set.

5 | Requires a stable political situation to be 48.2 51.8
implemented.

6 | Be attentive to possible risks and calculate 96.4 3.6
affect beforehand, evading risks when
necessary.

7 | Contractor’s rights shall be clearly stated to 95.5 4.5
evade resorting to law; Dispute
Adjudication Board will review demands as
they arise.

8 | Parties’ responsibilities are unambiguous 95.5 4.5
and meticulously specified.

9 | Equitable sharing of risk and responsibilities 92.0 8.0
amongst contracted parties.

10 | Making amendments/alterations to items 67.0 33.0
according to the current status of the
Employer is possible; however, amendments
must be included as special supplementary
terms.

11 | Assuming that the project is well-defined 52.7 473
and detailed.

12 | Knowledge of regulations, systems and 58.0 42.0
work principles is fundamental.

Table (5.17) indicates that the opinion of the respondents towards the

FIDIC general contract specifications is generally positive, except for one
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aspect, which is related to the need for a stable political situation to have

the FIDIC contract applied.

This can be justified by the desire of the respondents to implement
FIDIC contracts in general, although the political situation in Palestine is
hard, as according to the opinion of slightly more than half of the
respondents (51.8%), such situation negatively affects the application of the

FIDIC contact.

To test the importance of FIDIC contract general specifications, the
averages and the standard deviations were calculated as presented in Table

(5.18).
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Table (5.18): Mean and Standard Deviation Results that are related to
the Importance of General Specifications of FIDIC Contract

No.

Item

Mean

S.D

Importance

1

Limit temperamental expansion in
dealings, both for Employer and
Engineer.

4.05

0.85

High

Place trust in parties in carrying out
assigned duties and responsibilities,
and not presumes disloyalty and lack of
integrity of any party.

4.02

0.85

High

A high level of management is required
of Employer, Engineer or Contractor.

3.91

0.81

High

Has a distinctive approach to resolving
conflicts from the on-set.

4.02

0.83

High

Requires a stable political situation to
be implemented.

3.82

1.01

High

Be attentive to possible risks and
calculate affect beforehand, evading
risks when necessary.

3.82

0.82

High

Contractor’s rights shall be clearly
stated to evade resorting to law;
Dispute Adjudication Board will
review demands as they arise.

4.05

0.83

High

Parties’ responsibilities are
unambiguous and meticulously
specified.

4.18

0.82

High

Equitable sharing of risk and
responsibilities amongst contracted
parties.

3.94

0.88

High

10

Making amendments/alterations to
items according to the current status of
the Employer is possible; however,
amendments must be included as
special supplementary terms.

3.90

0.89

High

11

Assuming that the project is well-
defined and detailed.

3.94

0.88

High

12

Knowledge of regulations, systems and
work principles is fundamental.

3.93

0.84

High

Total

3.99

0.72

High
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Table (5.18) indicates that total scores of the FIDIC contract general
specifications achieved a mean of 3.99 which indicates a high level of

importance.

5.1.4 FIDIC Most Influential Sub-clauses in Palestine

The respondents were asked to give their opinion about 43 sub-
clauses in FIDIC that are related to the Employer, the Engineer, and the
Contractor. These sub-clauses were selected as the most influential sub-
clauses in Palestine by many experts. Among all of the sub-clauses, 10 sub-
clauses are related to the Employer, 10 sub-clauses are related to Engineer,
and 23 sub-clauses are related to the Contractor. The opinions of the
respondents were about three questions: whether they are aware of these
specific sub-clauses, and whether these sub-clauses are being honored, and

finally the importance of these sub-clauses.
5.1.4.1 Awareness of the Most Influential FIDIC Contract Sub-clauses
Table (5.19) illustrates the results of the analysis of the questionnaire

awareness of the respondents towards the most influential FIDIC contract

sub-clauses.
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Table (5.19): Responses of the Respondents on the Awareness towards
the Most Influential FIDIC Contract Sub-clauses

No
Are you aware of this sub-clause? (Yo/i; (1:2’) Opinion
(%)

First: Sub-clauses related to Employer
1. The Employer shall submit reasonable evidence that | 62.4 | 31.6 6.0
financial arrangements have been made and are being
maintained within 28 days after receiving any request
from the Contractor which will enable the Employer to
pay the Contract Price.

2. If the Contractor fails to comply with remedial works | 82.1 | 12.0 5.9
according to sub-clause 7.6, the Employer shall be
entitled to employ and pay other persons to carry out the
work. Except to the extent that the Contractor would
have been entitled to payment for the work, the
Contractor shall subject to sub-clause 2.5 pay to the
Employer all costs arising from this failure.

3. The Employer shall be entitled to terminate the | 76.1 | 17.9 6.0
Contract if the Contractor without reasonable excuse
fails to comply with a notice issued under sub-clause,
within 28 days after receiving it.

4. If it turns out that the delay caused by Contractor is | 79.5 | 14.5 6.0
resulting incur additional costs to the Employer, the
Contractor shall pay these costs to the Employer.

5. The Employer shall be entitled to terminate the | 83.8 | 8.5 7.7
Contract if the Contractor if becomes bankrupt or
insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with
his creditors, etc.

6. The Employer shall be entitled to terminate the | 86.3 | 6.0 7.7
Contract fails to comply with sub-clause 4.2
Performance Security.

7. The Employer shall be entitled to terminate the | 78.6 | 14.5 6.9
Contract if the Contractor subcontracts the whole of the
works or assigns the Contract without the required
agreement.

8. The Employer shall be entitled to terminate the | 86.3 | 5.1 8.6
Contract gives or offers to give (directly or indirectly) to
any person any bribe, gift, gratuity, commission or other
thing of value, as an inducement or reward.

9. The Employer shall be entitled to terminate the | 48.7 | 41.9 94
Contract, at any time for the Employer’s convenience,
by giving notice of such termination to the Contractor.
The termination shall take effect 28 days after the later
of the dates on which the Contractor receives this notice
or the Employer returns the Performance Security.
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Are you aware of this sub-clause?

Yes
(%)

No
(%)

No
Opinion
(%)

10. The Employer shall make an advance payment, as an
interest-free loan for mobilization, when the Contractor
submits a guarantee in accordance with this sub-clause.
Or if the total advance payment is not stated in the
Appendix to Tender, this sub-clause shall not apply.

88.9

34

7.7

Second: Sub-clauses related to Engineer

11. The Engineer may issue to the Contractor (at any
time) instructions and additional or modified Drawings
which may be necessary for the execution of the works
and the remedying of any defects.

84.6

6.8

8.6

12. The Contractor shall only take instructions from the
Engineer, or from an assistant to whom the appropriate
authority has been delegated.

89.7

1.7

8.6

13. If the Employer intends to replace the Engineer, the
Employer shall, not less than 42 days before the intended
date of replacement, and the Contractor can raise a
reasonable objection (or 28 days according to Palestinian
Particular Conditions).

62.4

29.6

8.0

14. The Engineer may from time to time assign duties
and delegate authority to assistants, and may also revoke
such assignment or delegation.

81.2

10.3

8.5

15. The Engineer may in any Payment Certificate make
any correction or modification that should properly be
made to any previous Payment Certificate. A payment
certificate shall not be deemed to indicate the Engineer’s
acceptance or approval.

70.9

19.7

9.4

16. Whenever the Engineer requires any part of the
works to be measured, reasonable notice shall be given
to the Contractor’s Representative.

85.5

5.1

94

17. Variations may be initiated by the Engineer at any
time prior to issuing the Taking-Over Certificate for the
works, either by an instruction or by a request for the
Contractor to submit a proposal.

70.1

16.2

13.7

18. Within 28 days after receiving the Final Statement
and written discharge in accordance with sub-clause
14.11 “Application for Final Payment Certificate” and
sub-clause 14.12 “Discharge”, the Engineer shall issue,
to the Employer, the Final Payment Certificate.

78.6

12.8

8.6

19. The Contractor shall give notice to the Engineer
whenever the works are likely to be delayed or disrupted
if any necessary drawing or instruction is not issued to
the Contractor within a particular time, If the Contractor
suffers delay and/or incurs Cost due to that then he is
entitled to compensate for the time/cost.

83.8

7.7

8.5
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Are you aware of this sub-clause?

Yes
(%)

No
(%)

No
Opinion
(%)

20. If any error occurred in setting out the works in
relation to the original points as a result of the wrong
positioning of the employer, then the Contractor shall
give notice to the Engineer and shall be entitled to
compensate for the time/cost.

82.1

10.3

7.6

Third: Sub-clauses related to Contractor

21. The Contractor shall, whenever required by the
Engineer, submit details of the arrangements and
methods which the Contractor proposes to adopt for the
execution of the works. No significant alteration to these
arrangements and methods shall be made without this
having previously been notified to the Engineer.

87.2

7.7

5.1

22. Prior to the commencement of the Tests on
Completion, the Contractor shall submit to the Engineer
the “as-built” documents and operation and maintenance
manuals in accordance with the Specification and in

sufficient detail.

93.3

1.7

5.0

23.The Contractor shall comply with all applicable
safety regulations, take care for the safety of all persons
entitled to be on the Site, provide fencing, lighting,
guarding, etc.

92.3

2.6

5.1

24. The Contractor shall institute a quality assurance
system to demonstrate compliance with the requirements
of the Contract.

87.2

5.1

7.7

25. The Contractor shall take all reasonable steps to
protect the environment (both on and off the Site) and to
limit damage and nuisance to people and property
resulting from pollution, noise and other results of his
operations.

91.5

3.5

5.0

26. Unless otherwise stated in the Particular Conditions,
monthly progress reports shall be prepared by the
Contractor and submitted to the Engineer.

93.2

1.7

5.1

27. The Contractor shall pay rates of wages, and observe
conditions of labour, which are not lower than those
established for the trade or industry where the work is
carried out.

83.8

8.5

7.7

28. The Contractor shall at all times take all reasonable
precautions to maintain the health and safety of the
Contractor’s Personnel. The Contractor shall appoint an
accident prevention officer at the Site and shall send, to
the Engineer, details of any accident as soon as
practicable after its occurrence.

93.2

1.7

5.1
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Are you aware of this sub-clause?

Yes
(%)

No
(%)

No
Opinion
(%)

29. The Contractor may, at any time, submit to the
Engineer a written proposal which that will accelerate
completion, reduce the cost to the Employer of
executing, maintaining or operating the works, improve
the efficiency or value to the Employer of the completed
works, or and otherwise be of benefit to the Employer.
Or what is called by value engineering.

69.2

24.8

6.0

30. If the Contractor does not receive the reasonable
evidence within 42 days after giving notice in respect of
a failure to comply with Financial Arrangements, then

the Contractor shall be entitled to terminate the Contract.

65.0

29.9

5.1

31. IF the Engineer fails, within 56 days after receiving a
Statement and supporting documents, to issue the
relevant Payment Certificate, then the Contractor shall

be entitled to terminate the Contract.

59.0

35.9

5.1

32. The Contractor shall submit to the Engineer, within
28 days after the Commencement Date, a proposed
breakdown of each lump sum price in the Schedules.

66.7

26.5

6.8

33. If the Contractor does not receive payment in
accordance with sub-clause 14.7, the Contractor shall be
entitled to receive financing charges compounded
monthly on the amount unpaid during delay period.

70.9

23.9

5.2

34. The Contractor does not receive the amount due
under an Interim Payment Certificate within 42 days
after the expiry of the time stated in sub-clause 14.7
within which payment is to be made (except for
deductions in accordance with sub-clause 2.5), then
Contractor shall be entitled to terminate the Contract.

70.9

23.1

6.0

35. The Contractor shall be entitled to terminate the
Contract if the Employer substantially fails to perform
his obligations under the Contract.

82.9

10.3

6.8

36. The Contractor shall be entitled to terminate the
Contract if a prolonged suspension affects the whole of
the works as described in sub-clause 8.11.

79.5

11.1

94

37. The Contractor shall be entitled to terminate the
Contract if the Employer becomes bankrupt or insolvent,
goes into liquidation, has a receiving or administration
order made against him, compounds with his creditors,
or carries on business under a receiver, trustee or
manager for the benefit of his creditors, etc.

80.3

13.7

6.0

38. The Contractor shall be entitled to terminate the
Contract if the Employer fails to comply with sub-clause
1.6 which related to Contract Agreement.

89.7

5.1

5.2
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Are you aware of this sub-clause?

Yes
(%)

No
(%)

No
Opinion
(%)

39. The Contractor should insure each insurance shall be
effected with insurers and in terms approved by the
Employer. These terms shall be consistent with any
terms agreed by both Parties before the date of the Letter
of Acceptance.

92.3

1.7

6.0

40. The Contractor should When each premium is paid,
shall submit evidence of payment to the other Party.
Shall also give notice to the Engineer.

63.2

28.2

8.6

41. If the Contractor is prevented from performing any
of his obligations under the Contract by Force Majeure
such as natural catastrophes, wars. Etc. And a notice was
given to Employer within 14 days after the Contractor
became aware, so he has certain rights depends on the
Force Majeure circumstances such as extension of time
and/or additional cost.

79.5

13.7

6.8

42. If the execution of substantially all the works in
progress is prevented for a continuous period of 84 days
or for multiple periods which total more than 140 days

by reason of Force Majeure, then either Party may give
to the other Party a notice of termination of the Contract.

53.8

39.3

6.9

43. If the Contractor considers himself to be entitled to
any extension of the Time for Completion and/or any
additional payment, under any clause of these Conditions
or otherwise in connection with the Contract, the
Contractor shall give notice to the engineer, describing
the event or circumstance giving rise to the claim. The
notice shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or
should have become aware, of the event or circumstance.

77.8

15.4

6.8

The previous table indicates the following:

» There is an awareness of the sub-clauses that are related to the

Employer. In spite of that, there is one sub-clause, where 41.9% of the

respondents were not aware of is related to the right of the Employer to

terminate the Contract at any time for the Employer’s convenience.

This can be justified knowing that this sub-clause is rarely implemented

in Palestine.
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» There is an awareness of the sub-clauses that are related to the
Engineer. The sub-clause which the respondents have the least
awareness 62.4% 1is related to the procedures for the Employer to
replace the Engineer. This can be justified knowing that this sub-clause

is rarely implemented in Palestine.

» There is an awareness of the sub-clauses that are related to the
Contractor. In spite of that, there are few sub-clauses that 25-40% of
the respondents were not aware of, which are mainly related to the
cases where the Contractor is entitled to terminate the contract, the
proposed breakdown for each lump sum price, and the evidence that
shall be submitted by the Contractor when insurance premium is paid.
This can be justified knowing that these sub-clauses are also rarely

implemented in Palestine.

5.1.4.2 Adherence to the Most Influential FIDIC Contract Sub-clauses

Table (5.20) illustrates the results of the analysis of the questionnaire
related to the adherence of the respondents towards the most influential

FIDIC contract sub-clauses.
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Table (5.20): Responses of the Respondents on Honoring the Most
Influential FIDIC Contract Sub-clauses

No
Is this sub-clause being honored? (Yo/i; (1:2’) Opinion
(%)

First: Sub-clauses related to Employer
1. The Employer shall submit reasonable evidence that | 15.4 | 72.6 12.0
financial arrangements have been made and are being
maintained within 28 days after receiving any request
from the Contractor which will enable the Employer to
pay the Contract Price.

2. If the Contractor fails to comply with remedial works | 41.9 | 49.6 8.5
according to sub-clause 7.6, the Employer shall be
entitled to employ and pay other persons to carry out the
work. Except to the extent that the Contractor would
have been entitled to payment for the work, the
Contractor shall subject to sub-clause 2.5 pay to the
Employer all costs arising from this failure.

3. The Employer shall be entitled to terminate the | 34.2 | 58.1 7.7
Contract if the Contractor without reasonable excuse
fails to comply with a notice issued under sub-clause,
within 28 days after receiving it.

4. If it turns out that the delay caused by Contractor is | 66.7 | 25.6 7.7
resulting incur additional costs to the Employer, the
Contractor shall pay these costs to the Employer.

5. The Employer shall be entitled to terminate the | 66.7 | 25.6 7.7
Contract if the Contractor if becomes bankrupt or
insolvent, goes into liquidation, has a receiving or
administration order made against him, compounds with
his creditors, etc.

6. The Employer shall be entitled to terminate the | 79.5 | 12.8 7.7
Contract fails to comply with sub-clause 4.2
Performance Security.

7. The Employer shall be entitled to terminate the | 35 | 57.3 7.7
Contract if the Contractor subcontracts the whole of the
works or assigns the Contract without the required
agreement.

8. The Employer shall be entitled to terminate the | 54.7 | 37.6 7.7
Contract gives or offers to give (directly or indirectly) to
any person any bribe, gift, gratuity, commission or other
thing of value, as an inducement or reward.

9. The Employer shall be entitled to terminate the | 24.8 | 61.5 13.7
Contract, at any time for the Employer’s convenience,
by giving notice of such termination to the Contractor.
The termination shall take effect 28 days after the later
of the dates on which the Contractor receives this notice
or the Employer returns the Performance Security.
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Is this sub-clause being honored?

Yes
(%)

No
(%)

No
Opinion
(%)

10. The Employer shall make an advance payment, as an
interest-free loan for mobilization, when the Contractor
submits a guarantee in accordance with this sub-clause.
or if the total advance payment is not stated in the
Appendix to Tender, this sub-clause shall not apply.

83.8

9.5

6.7

Second: Sub-clauses related to Engineer

11. The Engineer may issue to the Contractor (at any
time) instructions and additional or modified Drawings
which may be necessary for the execution of the works
and the remedying of any defects.

78.6

12.0

94

12. The Contractor shall only take instructions from the
Engineer, or from an assistant to whom the appropriate
authority has been delegated.

63.2

27.4

94

13. If the Employer intends to replace the Engineer, the
Employer shall, not less than 42 days before the intended
date of replacement, and the Contractor can raise a
reasonable objection (or 28 days according to Palestinian
Particular Conditions).

27.4

59.8

12.8

14. The Engineer may from time to time assign duties
and delegate authority to assistants, and may also revoke
such assignment or delegation.

65.0

24.8

10.2

15. The Engineer may in any Payment Certificate make
any correction or modification that should properly be
made to any previous Payment Certificate. A Payment
Certificate shall not be deemed to indicate the
Engineer’s acceptance or approval.

63.2

23.1

13.7

16. Whenever the Engineer requires any part of the
works to be measured, reasonable notice shall be given
to the Contractor’s Representative.

71.8

19.7

8.5

17. Variations may be initiated by the Engineer at any
time prior to issuing the Taking-Over Certificate for the
works, either by an instruction or by a request for the
Contractor to submit a proposal.

53.0

29.9

17.1

18. Within 28 days after receiving the Final Statement
and written discharge in accordance with sub-clause
14.11 [Application for Final Payment Certificate] and
sub-clause 14.12 [Discharge], the Engineer shall issue, to
the Employer, the Final Payment Certificate. Cost due to
that then he is entitled to compensate for the time/cost.

46.2

46.2

7.6

19. The Contractor shall give notice to the Engineer
whenever the works are likely to be delayed or disrupted
if any necessary drawing or instruction is not issued to
the Contractor within a particular time, If the Contractor
suffers delay and/or incurs Cost due to that then he is
entitled to compensate for the time/cost.

453

47.0

7.7
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Is this sub-clause being honored?

Yes
(%)

No
(%)

No
Opinion
(%)

20. If any error occurred in setting out the works in
relation to the original points as a result of the wrong
positioning of the employer, then the Contractor shall
give notice to the Engineer and shall be entitled to
compensate for the time/cost.

50.4

38.5

11.1

Third: Sub-clauses related to Contractor

21. The Contractor shall, whenever required by the
Engineer, submit details of the arrangements and
methods which the Contractor proposes to adopt for the
execution of the works. No significant alteration to these
arrangements and methods shall be made without this
having previously been notified to the Engineer.

64.1

30.8

5.1

22. Prior to the commencement of the Tests on
Completion, the Contractor shall submit to the Engineer
the “as-built” documents and operation and maintenance
manuals in accordance with the Specification and in
sufficient detail.

85.5

8.5

6.0

23.The Contractor shall comply with all applicable
safety regulations, take care for the safety of all persons
entitled to be on the Site, provide fencing, lighting,
guarding, etc.

50.4

44.4

5.2

24. The Contractor shall institute a quality assurance
system to demonstrate compliance with the requirements
of the Contract.

46.2

47.0

6.8

25. The Contractor shall take all reasonable steps to
protect the environment (both on and off the Site) and to
limit damage and nuisance to people and property
resulting from pollution, noise and other results of his
operations.

38.5

54.7

6.8

26. Unless otherwise stated in the Particular Conditions,
monthly progress reports shall be prepared by the
Contractor and submitted to the Engineer.

82.9

12.0

5.1

27. The Contractor shall pay rates of wages, and observe
conditions of labour, which are not lower than those
established for the trade or industry where the work is
carried out.

39.3

53.8

6.9

28. The Contractor shall at all times take all reasonable
precautions to maintain the health and safety of the
Contractor’s Personnel. The Contractor shall appoint an
accident prevention officer at the Site and shall send, to
the Engineer, details of any accident as soon as

practicable after its occurrence.

37.6

56.4

6.0
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Is this sub-clause being honored?

Yes
(%)

No
(%)

No
Opinion
(%)

29. The Contractor may, at any time, submit to the
Engineer a written proposal which that will accelerate
completion, reduce the cost to the Employer of
executing, maintaining or operating the works, improve
the efficiency or value to the Employer of the completed
works, or and otherwise be of benefit to the Employer.
Or what is called by value engineering.

32.5

62.4

5.1

30. If the Contractor does not receive the reasonable
evidence within 42 days after giving notice in respect of
a failure to comply with Financial Arrangements, then

the Contractor shall be entitled to terminate the Contract.

214

70.9

7.7

31. If the Engineer fails, within 56 days after receiving a
Statement and supporting documents, to issue the
relevant Payment Certificate, then the Contractor shall

be entitled to terminate the Contract.

17.1

75.2

7.7

32. The Contractor shall submit to the Engineer, within
28 days after the Commencement Date, a proposed
breakdown of each lump sum price in the Schedules.

333

59.0

7.7

33. If the Contractor does not receive payment in
accordance with sub-clause 14.7, the Contractor shall be
entitled to receive financing charges compounded
monthly on the amount unpaid during delay period.

24.8

65.8

94

34. The Contractor does not receive the amount due
under an Interim Payment Certificate within 42 days
after the expiry of the time stated in sub-clause 14.7
within which payment is to be made (except for
deductions in accordance with sub-clause 2.5), then
Contractor shall be entitled to terminate the Contract.

21.4

72.9

5.7

35. The Contractor shall be entitled to terminate the
Contract if the Employer substantially fails to perform
his obligations under the Contract.

36.8

56.4

6.8

36. The Contractor shall be entitled to terminate the
Contract if a prolonged suspension affects the whole of
the works as described in sub-clause 8.11.

41.0

51.3

7.7

37. The Contractor shall be entitled to terminate the
Contract if the Employer becomes bankrupt or insolvent,
goes into liquidation, has a receiving or administration
order made against him, compounds with his creditors,
or carries on business under a receiver, trustee or
manager for the benefit of his creditors, etc.

47.9

45.3

6.8

38. The Contractor shall be entitled to terminate the
Contract if the Employer fails to comply with sub-clause
1.6 which related to Contract Agreement.

46.2

47.9

5.9
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No
Is this sub-clause being honored? ‘Ees 1:10 Opinion
(%) | (%)
(%)

39. The Contractor should insure each insurance shall be | 86.3 | 6.8 6.9
effected with insurers and in terms approved by the
Employer. These terms shall be consistent with any
terms agreed by both Parties before the date of the Letter

of Acceptance.

40. The Contractor should When each premium is paid, | 31.6 | 59.8 8.6
shall submit evidence of payment to the other Party.
Shall also give notice to the Engineer.

41. If the Contractor is prevented from performing any | 53.0 | 39.3 7.7
of his obligations under the Contract by Force Majeure
such as natural catastrophes, wars.etc. And a notice was
given to Employer within 14 days after the Contractor
became aware, so he has certain rights depends on the
Force Majeure circumstances such as extension of time
and/or additional cost.

42. If the execution of substantially all the works in | 30.8 | 59.0 10.2
progress is prevented for a continuous period of 84 days
or for multiple periods which total more than 140 days
by reason of Force Majeure, then either Party may give
to the other Party a notice of termination of the Contract.
43. If the Contractor considers himself to be entitled to  53.0 | 39.3 7.7
any extension of the Time for Completion and/or any
additional payment, under any clause of these Conditions
or otherwise in connection with the Contract, the
Contractor shall give notice to the engineer, describing
the event or circumstance giving rise to the claim. The
notice shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or
should have become aware, of the event or circumstance.

The previous table indicates that 53% of FIDIC most influential sub-
clauses that affect construction industry in Palestine are not being honored.

A further look at these sub-clauses indicates the followings:

= Most of the respondents (72.6%) thought that the sub-clause that is
related to the financial arrangements that must be prepared by the

Employer after receiving request from the Contractor is not being
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honored. This can be justified due to the hard financial situation in

Palestine.

Respondents thought that among the sub-clauses that allow the
Employer to terminate or replace the Contractor, four sub-clauses are
considered as not being honored. This can be justified knowing that

these sub-clauses are rarely implemented in Palestine.

More than half of the respondents (59.8%) thought that the sub-clause
that is related to the right of the Employer to replace the Engineer, and
the procedure to achieve that is not being honored. This can be justified

knowing that this sub-clause 1s rarely implemented in Palestine.

Slightly less than half of the respondents (47.0%) thought that the sub-
clause that is related to the notice which must be issued by the
Contractor to the Engineer, whenever the works are likely to be delayed
or disrupted if any necessary drawing or instruction is not issued to the
Contractor within a particular time is not being honored. This can be
justified knowing that this sub-clause is also rarely implemented in

Palestine.

Slightly less than half of the respondents (47.0%) thought that the sub-
clause that is related to Quality Assurance System in the construction
projects it is not being honored. This can be justified due to the

weakness of contracting sector in Palestine.

More than half of the respondents (54.7%) thought that the sub-clause

that is related to protect the environment in the construction projects is
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not being honored. This can be justified due to the weakness of the
implementation of the laws and regulations that prevent environmental

pollution.

More than half of the respondents (53.8%) thought that the sub-clause
that is related to paying the rates of wages, and observe conditions of
labour is not being honored. This can be justified due to the weakness

of the Palestinian wage laws and regulations.

More than half of the respondents (56.4%) thought that the sub-clause
that is related to maintain the health and safety of the Contractor’s
personnel is not being honored. This can be justified due to the
weakness in the safety and health management system existed in

Palestine.

Respondents thought that among the sub-clauses which are related to
right of the Contractor to terminate the Contract, seven sub-clauses are
considered as not being honored. This can be justified due to the
weakness in the regulations and laws that guarantees and adopts

Contractors’ rights and protects them.

Most of the respondents (62.4%) thought that the sub-clause that is
related the proposal that may be submitted by the Contractor at any
time to accelerate completion, reduce the cost, etc. is not being
honored. This can be justified knowing that this sub-clause is rarely

implemented in Palestine.
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= More than half of the respondents (59.0%) thought that the sub-clause
that is related to the proposed breakdown for each lump sum price in
the schedules that must be submitted by the Contractor is not being
honored. This can be justified knowing that this sub-clause is also

rarely implemented in Palestine.

= Most of the respondents (65.8%) thought that the sub-clause that is
related to right of the Contractor to receive financing charges
compounded monthly, if the Contractor does not receive payment in
accordance with Sub-clause 14.7 is not being honored. This can be
justified knowing that this sub-clause is rarely implemented in

Palestine.

= More than half of the respondents (59.8%) thought that the sub-clause
that is related to the evidence that shall be submitted by the Contractor
when insurance premium is paid is not being honored. This can be
justified knowing that this sub-clause is also rarely implemented in

Palestine.

5.1.4.3 Level of Relevance of the Most Influential FIDIC Contract

Sub-clause

To study the importance of the FIDIC most influential sub-clauses in
Palestine, the averages and the standard deviation of the responses in the

questionnaire were calculated. The results are presented in Table (5.21).
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Table (5.21): Means and Standard Deviations of the Respondents’
Results on the Level of Relevance of the FIDIC Most Influential Sub-
clauses

Level of relevance | Mean | S.D | Importance

First: Sub-clauses related to Employer
1. The Employer shall submit reasonable | 4.01 | 0.77 High
evidence that financial arrangements have been
made and are being maintained within 28 days
after receiving any request from the Contractor
which will enable the Employer to pay the
Contract Price.

2. If the Contractor fails to comply with remedial | 4.15 | 0.85 High
works according to sub-clause 7.6, the Employer
shall be entitled to employ and pay other persons
to carry out the work. Except to the extent that
the Contractor would have been entitled to
payment for the work, the Contractor shall
subject to sub-clause 2.5 pay to the Employer all
costs arising from this failure.

3. The Employer shall be entitled to terminate the | 3.89 | 1.03 High
Contract if the Contractor without reasonable
excuse fails to comply with a notice issued under
sub-clause, within 28 days after receiving it.

4. If it turns out that the delay caused by | 3.62 | 0.96 High
Contractor is resulting incur additional costs to
the Employer, the Contractor shall pay these
costs to the Employer.

5. The Employer shall be entitled to terminate the | 3.75 | 0.91 High
Contract if the Contractor if becomes bankrupt or
insolvent, goes into liquidation, has a receiving
or administration order made against him,
compounds with his creditors, etc.

6. The Employer shall be entitled to terminate the | 3.62 | 1.00 High
Contract fails to comply with sub-clause 4.2
Performance Security.

7. The Employer shall be entitled to terminate the | 3.69 | 0.88 High
Contract if the Contractor subcontracts the whole
of the works or assigns the Contract without the
required agreement.

8. The Employer shall be entitled to terminate the | 4.02 | 0.96 High
Contract gives or offers to give (directly or
indirectly) to any person any bribe, gift, gratuity,
commission or other thing of value, as an
inducement or reward.
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Level of relevance

Mean

S.D

Importance

9. The Employer shall be entitled to terminate the
Contract, at any time for the Employer’s
convenience, by giving notice of such
termination to the Contractor. The termination
shall take effect 28 days after the later of the
dates on which the Contractor receives this
notice or the Employer returns the Performance
Security.

4.25

0.75

Very High

10. The Employer shall make an advance
payment, as an interest-free loan  for
mobilization, when the Contractor submits a
guarantee in accordance with this sub-clause. or
if the total advance payment is not stated in the
Appendix to Tender, this sub-clause shall not

apply.

4.16

0.84

High

Second: Sub-clauses related to Engineer

11. The Engineer may issue to the Contractor (at
any time) instructions and additional or modified
Drawings which may be necessary for the
execution of the works and the remedying of any
defects.

4.01

0.77

High

12. The Contractor shall only take instructions
from the Engineer, or from an assistant to whom
the appropriate authority has been delegated.

4.15

0.85

High

13. If the Employer intends to replace the
Engineer, the Employer shall, not less than 42
days before the intended date of replacement, and
the Contractor can raise a reasonable objection
(or 28 days according to Palestinian Particular
Conditions).

3.89

1.03

High

14. The Engineer may from time to time assign
duties and delegate authority to assistants, and
may also revoke such assignment or delegation.

3.62

0.96

High

15. The Engineer may in any Payment Certificate
make any correction or modification that should
properly be made to any previous Payment
Certificate. A Payment Certificate shall not be
deemed to indicate the Engineer’s acceptance or
approval.

3.75

0.91

High

16. Whenever the Engineer requires any part of
the works to be measured, reasonable notice shall
be given to the Contractor’s representative.

3.62

1.00

High
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Level of relevance

Mean

S.D

Importance

17. Variations may be initiated by the Engineer
at any time prior to issuing the Taking-Over
Certificate for the works, either by an instruction
or by a request for the Contractor to submit a
proposal.

3.69

0.88

High

18. Within 28 days after receiving the Final
Statement and written discharge in accordance
with sub-clause 14.11 [Application for Final
Payment Certificate] and sub-clause 14.12
[Discharge], the Engineer shall issue, to the
Employer, the Final Payment Certificate.

4.02

0.96

High

19. The Contractor shall give notice to the
Engineer whenever the works are likely to be
delayed or disrupted if any necessary drawing or
instruction is not issued to the Contractor within
a particular time, If the Contractor suffers delay
and/or incurs Cost due to that then he is entitled
to compensate for the time/cost.

4.25

0.75

Very High

20. If any error occurred in setting out the works
in relation to the original points as a result of the
wrong positioning of the employer, then the
Contractor shall give notice to the Engineer and
shall be entitled to compensate for the time/cost.

4.16

0.84

High

Third: Sub-clauses related to Contractor

21. The Contractor shall, whenever required by
the Engineer, submit details of the arrangements
and methods which the Contractor proposes to
adopt for the executionof the works. No
significant alteration to these arrangements and
methods shall be made without this having
previously been notified to the Engineer.

3.93

0.93

High

22. Prior to the commencement of the Tests on
Completion, the Contractor shall submit to the
Engineer the “as-built” documents and operation
and maintenance manuals in accordance with the
Specification and in sufficient detail.

4.15

0.80

High

23. The Contractor shall comply with all
applicable safety regulations, take care for the
safety of all persons entitled to be on the Site,
provide fencing, lighting, guarding, etc.

4.43

0.74

Very High

24. The Contractor shall institute a quality
assurance system to demonstrate compliance
with the requirements of the Contract.

4.10

0.90

High
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Level of relevance

Mean

S.D

Importance

25. The Contractor shall take all reasonable steps
to protect the environment (both on and off the
Site) and to limit damage and nuisance to people
and property resulting from pollution, noise and
other results of his operations.

4.03

0.99

High

26. Unless otherwise stated in the Particular
Conditions, monthly progress reports shall be
prepared by the Contractor and submitted to the
Engineer.

3.79

0.75

High

27. The Contractor shall pay rates of wages, and
observe conditions of labour, which are not lower
than those established for the trade or industry
where the work is carried out.

4.07

0.84

High

28. The Contractor shall at all times take all
reasonable precautions to maintain the health and
safety of the Contractor’s Personnel. The
Contractor shall appoint an accident prevention
officer at the Site and shall send, to the Engineer,
details of any accident as soon as practicable
after its occurrence.

4.20

0.86

Very High

29. The Contractor may, at any time, submit to
the Engineer a written proposal which that will
accelerate completion, reduce the cost to the
Employer of executing, maintaining or operating
the works, improve the efficiency or value to the
Employer of the completed works, or /and
otherwise be of benefit to the Employer. Or what
is called by value engineering.

3.81

0.91

High

30. If the Contractor does not receive the
reasonable evidence within 42 days after giving
notice in respect of a failure to comply with
Financial Arrangements, then the Contractor
shall be entitled to terminate the Contract.

4.10

0.82

High

31. If the Engineer fails, within 56 days after
receiving a Statement and supporting documents,
to issue the relevant Payment Certificate, then the
Contractor shall be entitled to terminate the
Contract.

4.17

0.81

High

32. The Contractor shall submit to the Engineer,
within 28 days after the Commencement Date, a
proposed breakdown of each lump sum price in
the Schedules.

3.59

1.08

High
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Level of relevance

Mean

S.D

Importance

33. If the Contractor does not receive payment in
accordance with sub-clause 14.7, the Contractor
shall be entitled to receive financing charges
compounded monthly on the amount unpaid
during delay period.

4.08

0.90

High

34. The Contractor does not receive the amount
due under an Interim Payment Certificate within
42 days after the expiry of the time stated in sub-
clause 14.7 within which payment is to be made
(except for deductions in accordance with sub-
clause 2.5), then Contractor shall be entitled to
terminate the Contract.

4.06

0.89

High

35. The Contractor shall be entitled to terminate
the Contract if the Employer substantially fails to
perform his obligations under the Contract.

4.18

0.70

High

36. The Contractor shall be entitled to terminate
the Contract if a prolonged suspension affects the
whole of the works as described in sub- clause
8.11.

4.10

0.81

High

37. The Contractor shall be entitled to terminate
the Contract if the Employer becomes bankrupt or
insolvent, goes into liquidation, has a receiving or
administration  order made against him,
compounds with his creditors, or carries on
business under a receiver, trustee or manager for
the benefit of his creditors, etc.

4.31

0.68

Very High

38. The Contractor shall be entitled to terminate
the Contract if the Employer fails to comply with
sub-clause 1.6 which related to Contract
Agreement.

4.18

0.69

High

39. The Contractor should insure each insurance
shall be affected with insurers and in terms
approved by the Employer. These terms shall be
consistent with any terms agreed by both Parties
before the date of the Letter of Acceptance.

4.34

0.76

Very High

40. The Contractor should When each premium is
paid, shall submit evidence of payment to the
other Party. Shall also give notice to the Engineer.

3.49

1.10

High

41. If the Contractor is prevented from performing
any of his obligations under the Contract by Force
Majeure such as natural catastrophes, wars...Etc.
And a notice was given to Employer within 14
days after the Contractor became aware, so he has
certain rights depends on the Force Majeure
circumstances such as extension of time and/or
additional cost.

4.21

0.73

Very High
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Level of relevance Mean | S.D | Importance

42. If the execution of substantially all the works | 4.03 | 0.80 | High
in progress is prevented for a continuous period of
84 days or for multiple periods which total more
than 140 days by reason of Force Majeure, then
either Party may give to the other Party a notice of
termination of the Contract.

43. If the Contractor considers himself to be | 4.11 | 0.77 High
entitled to any extension of the Time for
Completion and/or any additional payment, under
any Clause of these Conditions or otherwise in
connection with the Contract, the Contractor shall
give notice to the Engineer, describing the event or
circumstance giving rise to the claim. The notice
shall be given as soon as practicable, and not later
than 28 days after the Contractor became aware, or
should have become aware, of the event or
circumstance.

Table (5.21) indicates the following:

e Most of the FIDIC most influential sub-clauses in Palestine are

considered by the respondents to be highly important.

e About 17% of these sub-clauses are considered to be very highly
important. It is noticed here that most of these sub-clauses are
considered not being honored in Palestine. These sub-clauses are

related to:

- The right of the Employer to terminate the Contract at any time for

the Employer’s convenience, with the mean value of 4.25 of 5.00.

- The notice which shall be given be the Contractor to the Engineer
whenever the works are likely to be delayed or disrupted in different

cases, with the mean value of 4.25 of 5.00.
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- The safety regulations which must be complied by the Contractor,

with the mean value of 4.43 of 5.00.

- The precautions to maintain health and safety of the Contractor's

Personnel, with the mean value of 4.20 of 5.00.

- The right of the Contractor to terminate the Contract if the Employer

becomes bankrupt or insolvent or goes into liquidation, with the

mean value of 4.31 of 5.00.

- The insurance of the project, with the mean value of 4.34 of 5.00.

- The right of the Contractor to be compensated due to any Force

Majeure, with the mean value of 4.21 of 5.00.

e The overall score of the FIDIC most influential sub-clauses achieved a

mean of 3.98 of 5.00 which indicates a high level of importance as

illustrating in Table (5.22). The table also presents results for the sub-

clauses related to the Employer, Engineer and Contractor, with mean

ranging between 3.95 and 4.07.

of the

Table (5.22): Total Means and Standard Deviations
Respondents’ Results that related to the FIDIC Most Influential Sub-
clauses
No. Item Mean S.D

1 | Items related to Employer 3.95 0.54

2 | Items related to Engineer 3.93 0.58

3 | Items related to Contractor 4.07 0.49

Total 3.98 0.47
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5.1.5 General Recommendations for Development of Implementation

of FIDIC in Palestine

When the respondents were asked to select the main obstacles that
prevent the implementation and development of FIDIC in Palestine. The
percentages of the results are presented in Table (5.23). The respondents

were able to select more than one option.

Table (5.23): Percentage of the Main Obstacles that Prevent the
Implementation and Development of FIDIC

No. Item Frequency | Percentage
1 | Financial difficulties of the PNA. 79 70.1
The current political situation in Palestine. 67 59.8
Administrative problems and lack of 84 75.2
3 | maturity of the construction sector in
Palestine.
4 Giving low importance of the contract or 56 49.6
the lack of attention to contract preparing.
Multitude of Donors for PNA, with 66 58.5
5 | possibility of multiple different General
Conditions.

Table (5.23) illustrates that 75.2% of the respondents thought that
administrative problems and lack of maturity of the construction sector in
Palestine is the main obstacle that face the implementation of FIDIC, while
70.1% of the respondents thought that financial difficulties of the PNA is

the second main obstacle.

The current political situation in Palestine and multitude of Donors
for PNA have approximately same percentage (about 60%), where slightly
less than half of the respondents thought that giving low importance of the
contract is an obstacle that prevent the implementation and development of

FIDIC.
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The respondents were asked if they want to add more obstacles. This
was presented as an open question to the respondents. Various opinions
were identified by the respondents, as additional obstacles that face the

implementation of FIDIC, which include:

1. Unqualified Contractors in Palestine.

2. The current classification system for Contractors in Palestine.

3. The Contractors are not aware of their rights and duties due to the lack

of knowledge in contracts.
4. Dealing with several currencies in tendering (JD, Dollars, Euros, NIS).

5. Weakness of the Palestinian judiciary system, forcing parties to settle

up disputes amicably.

6. Hard financial situation for Contractors in Palestine.

7. Ministries and Municipalities are dealing Contractors in a moody way.

The respondents were asked if they think training is needed for
Employers, Engineers and Contractors in dealing with FIDIC. The results
show that 99% of the respondents thought that there is a need for training

for all the parties.

The respondents were asked if they think that concerned authorities
(relevant Ministries, Engineering Association, Palestinian Contractors

Union, etc.) are doing their duties in raising awareness and education in the
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contractual and legal aspects. The results were 83.8% of the respondents
thought that the concerned authorities are not doing what they are supposed
to do in raising awareness and education to all parties, 14.5% of the

respondents answered with Yes, while 1.7% is unknown (not answered).

The respondents were asked if they had any other recommendations
to develop the implementation of FIDIC in Palestine. This was presented as
an open question to the respondents. Various opinions were identified by
the respondents, as additional recommendations to develop the

implementation of FIDIC in Palestine, which include:

1. Organize specialized workshops and sessions for raising awareness for

all related parties.

2. Formulate a new General Conditions in Palestine that are more

suitable to the current situation.

3. Declare the role of the Engineer (Consultant) as a neutral party,
through understandings between the Engineering Association and

Palestinian Contractor Union.

4. Re-evaluation of the Palestinian Particular Conditions, especially the
clauses that are related to adjustments on prices due to the current

political situation.

5. Re-evaluation of the Contractor classification according to a new
criteria. Two problems were addressed in the current classification

system; the first is the rare visits to the Contractors’ offices to make
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sure that they are complying of PCU rules and regulations, while the
second is lack of follow-up to the Contractors when they apply to

develop their grade.

Prepare new General Conditions which are more suitable to small size

projects.

Forcing donors and private sector to use FIDIC conditions.

Forming committees to control and follow up the implementation of

the contract by all parties.

Forming committees with independent legal status to settle up

disputes and conflicts in short periods.

Study FIDIC and tendering procedures in engineering colleges.

Print brochures and circulate them to raise awareness.

Development of FIDIC contract conditions to cope with the current

situation in Palestine.

Making agreements with the neighbouring countries that use FIDIC

to exchange experience.

5. 2 Hypotheses Testing

The study contains two sets of hypotheses that are related to the

opinion of the respondents to Sections III and IV of the questionnaire, the

general specifications for FIDIC contract, and FIDIC most influential sub-
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clauses in Palestine. Three methods are used to analyze the hypotheses;
Frequencies, Means, Standard deviations, and percentages to represent the
collected data, One-Way ANOVA to indicate the significance difference
between more than two levels of independent variables and to test the
hypotheses, and Least Significant Differences (LSD) when the ANOVA
indicates a significant difference, where LSD is used in order to specify the

differences which require more analyses than the ANOVA test.

5.2.1 Set One: Hypotheses related to Section III (General Specifications
for FIDIC Contract)

5.2.1.1 First Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of FIDIC contract according to the
nature of work of the respondents. In order to test this hypothesis, the
averages and the standard deviations were calculated as presented in Table
(5.24).

Table (5.24): Mean score and Standard Deviation for Opinion on
FIDIC General Specifications according to Respondents’ Nature of
Work

Item Nature of Work No. | Mean S.D.
General Employer 19 3.99 0.52
Specifications of Engineering Firm 25 3.92 0.45
FIDIC contract Contractor 68 4.00 0.84

Table (5.24) illustrates that there are differences in the averages in
the opinion on the general specifications for FIDIC contract according to

the nature of work for the respondents. To test whether these differences
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are statistically significant, ANOVA test was used. The result is presented
in Table (5.25).

Table (5.25): ANOVA Test for Opinion on FIDIC General
Specifications according to Respondents’ Nature of Work

Item Source pr | Sumof | Mean F- Sig.
Squares | Square | value

Gene.ral . Between ) 0.12 0.06

Specifications | Groups 0.11 | 0.89
of FIDIC Within Groups | 109 | 57.56 0.52 ' '
contract Total 111 57.68

The results in Table (5.25) show that there is no statistically
significant differences (at o = 0.05) in the opinion on the general
specifications of the FIDIC contract according to the nature of work, where
the level of significance (p-value = 0.89) is higher than the specified level
of significance hypothesis (a = 0.05). Therefore, there is absence of
difference in points of view of the respondents according to their nature of
work.

5.2.1.2 Second Hypothesis

There 1s no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of the FIDIC contract according to the
Employers’ classification. In order to test this hypothesis, the averages and
the standard deviations were calculated as presented in Table (5.26).

Table 5.26: Mean Score and Standard Deviation for Opinion on FIDIC
General Specifications according to Employers’ Classification

Item Employers’ Classification | No. | Mean | S.D.
General Ministries & Municipalities 10 | 4.01 | 0.56
Specifications of Donors 5 3.83 | 0.55
the FIDIC contract | Universities and Private Sector | 4 4.08 | 0.56
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Table (5.26) illustrates that there are differences in the averages in
the opinion on the general specifications for FIDIC contract according to
the Employers’ classification. To test whether these differences are
significant statistically, ANOVA test was used. The result is presented in
Table (5.27).

Table (5.27): ANOVA Test for Opinion on FIDIC General
Specifications according to Employers’ Classification

Item Source p | Sumof | Mean k- Sig.

Squares | Square | value
General Between

Specifications | Groups 2 0.37 0.17
of the FIDIC | Within Groups | 16 | 8.94 0.31
contract Total 18| 9.31

0.60 | 0.55

The results in Table (5.27) show that there is no statistically
significant differences (at a = 0.05) in the opinion on the general
specifications of the FIDIC contract according to the Employers’
classification, where the level of significance (p-value = 0.55) is higher
than the specified level of significance hypothesis (a0 = 0.05). Therefore,
there 1s absence of a difference in points of view of the respondents

according to the Employers’ classification.

5.2.1.3 Third Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of the FIDIC contract according to the
governorate where the respondents are located. In order to test this
hypothesis, the averages and standard deviations were calculated as

presented in Table (5.28).



113

Table (5.28): Mean Score and Standard Deviation for Opinion on
FIDIC General Specifications according to Respondents’ Governorate

Item Governorate No. Mean | S.D.
General Jenin 23 4.18 1.26
Specifications of | Ramallah and Al-Beiereh 26 3.90 | 0.35
the FIDIC contract | Nablus 31 4.07 0.59

Qalgqilia 6 3.57 0.87
Jericho 2 4.50 0.71
Hebron 9 3.79 0.55
Tubas 2 3.88 0.06
Tulkarem 5 3.97 0.28
Beit Lahim 4 3.72 0.39
Salfeet 2 3.95 0.31
Jerusalem 2 3.46 0.30

Table (5.28) illustrates that there are differences in the averages in
the opinion on general specifications for FIDIC contract according to the
governorate where the respondent is located. To test whether these
differences are statistically significant, ANOVA test was used. The result is
presented in Table (5.29).

Table (5.29): ANOVA Test for Opinion on FIDIC General
Specifications according to Respondents’ Governorate

Item Source pr | Sumof | Mean F- Sig.
Squares | Square | value
General Between
Specifications | Groups 10 381 0.38
of the FIDIC | Within 101 53 41 0.56 0.68 | 0.74
contract Groups
Total 111 57.22

The results in Table (5.29) show that there is no statistically
significant differences (at o = 0.05) in the opinion on general specifications
of the FIDIC contract according to the governorate in which the respondent
is located, where the level of significance (p-value = 0.74) is higher than

the specified level of significance in the hypothesis. Therefore, there is
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absence of differences in points of view of the respondents according to the

governorate in which they are located.

5.2.1.4 Fourth Hypothesis

There is no statistically significant difference (at o = 0.05) in the
opinion on general specifications of the FIDIC contract according to the
respondents’ position. In order to test this hypothesis, the averages and the
standard deviations were calculated as presented in Table (5.30).

Table (5.30): Mean Score and Standard Deviation for Opinion on
FIDIC General Specifications according to Respondents’ Position

Item Respondents’ Position | No. | Mean S.D.
General Company managers 52 4.01 0.91
Specifications of the | Project managers 28 4.08 0.48
FIDIC contract Engineers 26 3.84 0.50

Others 6 3.85 0.44

Table (5.30) illustrates that there are differences in the averages in the
opinion on the general specifications for FIDIC contract according to
respondents’ position. To test whether these differences are significant
statistically, ANOVA test was used. The result is presented in Table (5.31).

Table (5.31): ANOVA Test for Opinion on FIDIC General
Specifications according to Respondents’ Position

Item Source | pf | Sumof | Mean F- Sig.
Squares | Square | value
General Between
Specifications | Groups 3 0.93 0.31
of the FIDIC | Within 108 56.80 0.52 0.59 | 0.62
contract Groups
Total 111 57.73

The results in Table (5.31) show that there is no statistically

significant differences (at a

0.05) in the opinion on the general
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specifications of the FIDIC contract according to the respondents’ position,
where the level of significance (p-value = 0.62) is higher than the specified
level of significance hypothesis (a = 0.05). Therefore, there is absence of a
difference in points of view of the respondents according to respondents’

position.

5.2.1.5 Fifth Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of the FIDIC contract according to the
respondents’ education level. In order to test this hypothesis, the averages
and the standard deviations were calculated as presented in Table (5.32).

Table (5.32): Mean Score and Standard Deviation for Opinion on
FIDIC General Specifications according to Respondents’ Education
Level

Item Education Level No. | Mean | S.D.
General High Graduate Degree 31 4.12 0.52
Specifications of | Bachelor Degree 71 3.99 | 0.80
the FIDIC High School Certificate 9 3.76 | 0.76
contract Others 1 3.60 | 0.22

Table (5.32) illustrates that there are differences in the averages in
the opinion on the general specifications for FIDIC contract according to
the respondents’ education level. To test whether these differences are
statistically significant, ANOVA test was used. The result is presented in

Table (5.33).
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ANOVA Test for Opinion on FIDIC General

Item Source Df ol Bar F- Sig.
Squares | Square | value
Gene.ral . Between 3 129 0.43
Specifications | Groups 0.82 | 0.49
of the FIDIC | Within Groups | 108 | 57.14 0.523 ' '
contract Total 111 58.43

The results in Table (5.33) show that there is no statistically
significant differences (at a = 0.05) in the opinion on the general
specifications of the FIDIC contract according to the respondents’
education level, where the level of significance (p-value = 0.49) is higher
than the specified level of significance hypothesis (o = 0.05). Therefore,
there is absence of a difference in point of views of the respondents

according to their education level.
5.2.1.6 Sixth Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of the FIDIC contract according to the
years of experience for the respondents. In order to test this hypothesis, the
averages and the standard deviations were calculated as presented in Table
(5.34).

Table (5.34): Mean Score and Standard Deviation for Opinion on
FIDIC General Specifications according to the Respondents’ Years of
Experience

Item Year§ of No. Mean S.D.
Experience

General Less than 5 years 3 3.81 0.46

Specifications | From 5 to 10 years 13 3.87 0.41

of the FIDIC Froml1 to 20 years 43 4.07 1.10

contract Above 20 years 41 3.95 0.47
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Table (5.34) illustrates that there are differences in the averages in
the opinion on the general specifications for the contract FIDIC according
to the years of experience for the respondents. To test whether these
differences are statistically significant, ANOVA test was used. The result is
presented in Table (5.35).

Table (5.35): ANOVA Test for Opinion on FIDIC General
Specifications according to Respondents’ Years of Experience

Item Source pr |Sumof | Mean | F- Sig.
Squares | Square | value
General Between
Specifications | Groups 3 0.56 0.19
of the FIDIC | Within 08 60.88 0.62 0.30 | 0.83
contract Groups
Total 101 61.44

The results in Table (5.35) show that there is no statistically
significant differences (at o = 0.05) in the opinion on the general
specifications of the FIDIC contract according to the respondents’ years of
experience, where the level of significance (p-value =0.83) is higher than
the specified level of significance hypothesis (o = 0.05). Therefore, there is
absence of a difference in points of views of the respondents according to

their years of experience.
5.2.1.7 Seventh Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of the FIDIC contract according to the
Contractors’ classification under PCU Category specialization. In order to
test this hypothesis, the averages and the standard deviations were

calculated as presented in Table (5.36).
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Table (5.36): Mean Score and Standard Deviation for Opinion on

FIDIC General Specifications according to the Contractors’
Classification under PCU Category Specialization

Item PCU category No. Mean S.D.
General Specifications | Ist Category 34 3.98 0.47
of the FIDIC contract | 2nd Category 19 3.92 0.69
3rd Category 5 4.96 1.91
4th Category 6 3.62 0.77
5th Category 4 3.54 0.43

Table (5.36) illustrates that there are differences in the averages in
the opinion on the general specifications for the contract FIDIC according
to the Contractors’ classification under PCU Category specialization. To
test whether these differences are significant statistically, ANOVA test was
used. The result is presented in Table (5.37).

Table (5.37): ANOVA Test for Opinion on FIDIC General
Specifications according to the Contractors Classification under PCU
Category Specialization

Item Source Df Sum of | Mean o Sig.
Squares | Square | value
Gene‘ral ‘ Between 4 8.35 2.09
Specifications | Groups 337 | 0.01
of the FIDIC | Within 63 39.02 0.62
contract Groups
Total 67 47.36

The results in Table (5.37) show that there are statistically significant

differences (at o = 0.05) in the opinion on the general specifications

according to the Contractors’ classification under PCU category
specialization, where the level of significance (p-value =0.01) is lower than
the specified level of significance in the hypothesis (o = 0.05). Therefore,
there exist differences in the views between to the Contractors

classification under PCU category specialization.
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In order to determine these differences, LSD test used in order to
determine the differences as presented in Table (5.38).

Table (5.38): LSD Test for Opinion on FIDIC General Specifications
according to the Contractors’ Classification under PCU Category
Specialization

Contractor’s Contractor’s Mean
Classification under Classification under Difference | Sig
PCU Category PCU Category (1-J) ’
Specialization (1) Specialization (J)
1™ Category 2" Category 0.06 0.78
3" Category -0.99 0.003
4™ Category 0.36 0.31
5™ Category 0.44 0.30
2" Category 1 Category -0.06 0.78
3" Category -1.05 0.004
4™ Category 0.29 0.43
5™ Category 0.38 0.39
3" Category 1 Category 0.99 0.003
2" Category 1.05 0.004
4™ Category 1.34 0.003
5™ Category 1.42 0.005
4™ Category 1 Category -0.36 0.31
2" Category -0.29 0.43
3" Category -1.34 0.003
5™ Category 0.08 0.87
5™ Category 1™ Category -0.44 0.30
2" Category -0.38 0.39
3" Category -1.42 0.005
4™ Category -0.08 0.87

The results of the LSD test for PCU Category specialization
illustrates that a statistical significance difference appears between the first
category and the third category with mean difference = -0.99. These
differences are in favor of the third category classification. As p-value =
0.003 which is less than 0.05, the results show that there is a statistically

significance difference which appear between the third category and the
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second, the fourth and the fifth categories in favour of third category where
all mean differences are positive, and where the p-value in all indicated

cases are less than 0.05.

5.2.1.8 Eighth Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on the general specifications of the FIDIC contract according to the
Contractors’ specialization. In order to test this hypothesis, the averages
and the standard deviations were calculated as presented in Table (5.39).

Table (5.39): Mean Score and Standard Deviation for Opinion on
FIDIC General Specification according to Contractor’s Specialization

Item Con?tr.a ctqr No. Mean S.D.
Specialization

General Buildings 56 4.00 0.94

Specifications of the | Water & Sanitation 8 3.76 0.29

FIDIC contract Roads 4 3.90 0.38

Table (5.39) illustrates that there are differences in the averages in
the opinion on the general specifications for the contract FIDIC according
to Contractor’s specialization. To test whether these differences are
significant statistically, ANOVA test was used. The result is presented in
Table (5.40).

Table (5.40): ANOVA Test for Opinion on FIDIC General
Specification according to Contractor’s Specialization

Item Source pr | Sumof | Mean | F- Sig.
Squares | Square | value
General Between
Specifications | Groups 2 0.12 0.06
of the FIDIC Within 65 3430 0.53 0.11 | 0.11
contract Groups
Total 67 34.44
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The results in Table (5.40) show that there is no statistically
significant differences (at a = 0.05) in the opinion on the general
specifications of the FIDIC contract according to the Contractor’s
specialization, where the level of significance (p-value= 0.11) is higher
than the specified level of significance in the hypothesis (a = 0.05).
Therefore, there is absence of a difference in points of views of the

Contactors according to their specialization.

5.2.2 Set Two: Hypotheses related to Section IV (FIDIC Most

Influential Sub-clauses in Palestine)
5.2.2.1 First Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the
nature of work for the respondents. In order to test this hypothesis, the
averages and the standard deviations were calculated as presented in Table

(5.41).

Table (5.41): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Respondents’ Nature
of Work

Item Nature of Work No. Mean S.D.
Items related to | Employer 19 4.10 0.41
Employer Engineering Firm 25 3.84 0.43

Contractor 68 3.95 0.61
Items related to | Employer 19 3.86 0.54
Engineer Engineering Firm 25 3.89 0.54
Contractor 68 3.96 0.62
Items related to | Employer 19 4.01 0.44
Contractor Engineering Firm 25 4.02 0.48
Contractor 68 4.10 0.51
Total Employer 19 3.99 0.40
Engineering Firm 25 3.91 0.46
Contractor 68 4.00 0.49
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Table (5.41) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the nature of work for the respondents. To test whether these differences
are statistically significant, ANOVA test was used. The result is presented
in Table (5.42).

Table (5.42): ANOVA Test for the Opinion on FIDIC Most Influential
Sub-clauses according to Respondents’ Nature of Work

Item Source pr | Sumof | Mean F- Sig.
Squares | Square | value

Items related | Between

to Employer | Groups 2 0.72 0.36 1.23 10.30
Within Groups | 109 | 31.86 0.29
Total 111 32.57

Items related | Between

to Engineer | Groups 2 0.19 0.09 0.27 |0.77
Within Groups | 109 | 37.88 0.35
Total 111 | 38.06

Items related | Between

to Groups 2 0.18 0.09 0.38 |0.68

Contractor | Within Groups | 109 | 26.36 0.24
Total 111 26.55

Total Between ) 0.19 0.10
Groups 0.44 |0.65
Within Groups | 109 | 24.09 0.22 ' '
Total 111 | 24.29

The results of Table (5.42) show that there is no statistically
significant differences (at o = 0.05) in the opinion on FIDIC sub-clauses
that are the most influential according to the nature of the work, where the
level of significance p-values for all cases are higher than the specified
level of significance hypothesis. Therefore, there is absence of difference in

points of view of the respondents according to their nature of work.
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5.2.2.2 Second Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the
Employers’ classification. In order to test this hypothesis, the averages and
the standard deviations were calculated as presented in Table (5.43).

Table (5.43): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Employers’
Classification

Item Employer Type No. | Mean | S.D.
Items related | Ministries & Municipalities 10 4.08 0.49
to Employer | Donors 5 4.21 0.47

Universities & Private Sector 4 3.93 0.57
Items related | Ministries & Municipalities 9 3.83 0.60
to Engineer Donors 4 3.74 0.52
Universities & Private Sector 4 3.96 0.69
Items related | Ministries & Municipalities 10 3.88 0.56
to Contractor | Donors 4 4.03 0.29
Universities & Private Sector 4 4.14 0.40
Total Ministries & Municipalities 10 3.93 0.50
Donors 5 3.85 0.41
Universities & Private Sector 3 4.10 0.34

Table (5.43) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the Employers’ classification. To test whether these differences are
significant statistically, ANOVA test was used. The result is presented in

Table (5.44).
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Table (5.44): ANOVA Test for Opinion on FIDIC Most Influential
Sub-clauses according to Employers’ Classification

Item Source Df il B F- Sig.
Squares | Square | value

2 0.40 0.20

Items related | Between

to Employer | Groups 0.75 ]0.48
Within Groups | 16 7.94 0.27
Total 18 8.34

Items related | Between D) 0.24 0.12

to Engineer | Groups 0.32 |0.73
Within Groups | 14 9.49 0.38
Total 16 9.73
Items related | Between
to Groups 2 0.34 0.17 0.93 1041
Contractor | Within Groups | 14 4.14 0.187
Total 16 4.47
Total Between ) 035 0.18
Groups
Within Groups | 14 | 4.25 017 | 101 038
Total 16 5.60

The result of Table (5.44) show that there is no statistically
significant differences (at a = 0.05) in the opinion on FIDIC sub-clauses
that are the most influential contract according to the according to the
Employers’ classification, where the level of significance p-values for all
cases are higher than the specified level of significance in the hypothesis (a
= 0.05). Therefore, there is absence of a difference in points of view of the

respondents according to the Employers’ classification.

5.2.2.3 Third Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the

governorate where the respondents are located. In order to test this
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hypothesis, the averages and the standard deviations were calculated as

presented in Table (5.45).

Table (5.45): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Respondents’
Governorate

Item City No. Mean S.D.
Items related | Jenin 23 4.00 0.69
to Employer | Ramallah and Al-Beireh 26 4.01 0.49

Nablus 31 3.95 0.61
Qalqilia 6 4.12 0.72
Jericho 2 4.05 0.64
Hebron 9 3.76 0.44
Tubas 2 3.80 0.42
Tulkarem 5 3.72 0.36
Beit Lahim 4 4.13 0.32
Salfeet 2 3.70 0.43
Jerusalem 2 4.05 0.21
Items related | Jenin 23 3.81 0.72
to Engineer Ramallah and Al-Beireh 26 3.85 0.50
Nablus 31 4.12 0.62
Qalqilia 6 4.34 0.50
Jericho 2 4.10 0.57
Hebron 9 3.60 0.45
Tubas 2 3.78 0.42
Tulkarem 5 3.80 0.45
Beit Lahim 4 3.93 0.49
Salfeet 2 4.00 0.46
Jerusalem 2 3.40 0.71
Items related | Jenin 23 4.06 0.55
to Contractor | Ramallah and Al-Beireh 26 3.95 0.43
Nablus 31 4.23 0.53
Qalqgilia 6 4.10 0.65
jericho 2 4.11 0.83
Hebron 9 3.99 0.37
Tubas 2 3.52 0.06
Tulkarem 5 3.88 0.34
Beit Lahim 4 4.32 0.13
Salfeet 2 3.84 0.62
Jerusalem 2 4.28 0.09
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Item City No. Mean S.D.
Total Jenin 23 3.98 0.54
Ramallah and Al-Beireh 26 3.93 0.41

Nablus 31 4.07 0.55

Qalgqilia 6 4.18 0.59

Jericho 2 4.09 0.68

Hebron 9 3.79 0.30

Tubas 2 3.63 0.09

Tulkarem 5 3.80 0.31

Beit Lahim 4 4.13 0.21

Salfeet 2 3.85 0.41

Jerusalem 2 3.91 0.28

Table (5.45) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the city where the respondent is located. To test whether these differences
are statistically significant, ANOVA test was used. The result is presented
in Table (5.46).

Table (5.46): ANOVA Test for FIDIC Most Influential Sub-clauses
according to Respondents’ Geographical Distribution

Sum of | Mean F- .
Item e Df Squares | Square | value Sig.
Items Between Groups | 10 1.26 0.13 039 | 0.95
related to | Within Groups 100 32.50 0.33 ’ '
Employer | Total 110 33.76
Items Between Groups | 10 3.78 0.38 110 | 037
related to | Within Groups 100 | 34.31 0.34 ' '
Engineer | Total 110 38.09
Items Between Groups | 10 2.19 0.22 0.90 | 054
related to | Within Groups 101 24.70 0.25 ’ '
Contractor | Total 111 | 26.89
Total Between Groups | 10 1.44 0.14
Within Groups 101 23.39 0.23 0.62 | 0.79
Total 111 24.83

Table (5.46) show that there is no statistically significant differences

(at o =

0.05) in the opinion on FIDIC sub-clauses that are the most




influential according to the governorate in which the respondent is located,
where the level of significance (p-values) in all cases are higher than the
specified level of significance in the hypothesis (0=0.05). Therefore, there

is absence of a difference in points of view of the respondents according to
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the governorate in which they are located.

5.2.2.4 Fourth Hypothesis

There is no statistically significant difference (at a = 0.05) in opinion
on FIDIC sub-clauses that are the most influential contract according to the
respondents’ position. In order to test this hypothesis, the averages and the
standard deviations were calculated as presented in Table (5.47).

Table (5.47): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Respondents’

Position
Item Resp()l.l(.ients’ No. Mean S.D.
Position

Items related to Company managers 52 3.94 0.61
Employer Project managers 28 3.95 0.50
Engineers 26 3.90 0.52

Others 6 4.11 0.31

Items related to Company managers 52 3.96 0.59
Engineer Project managers 28 3.90 0.56
Engineers 26 3.80 0.65

Others 6 4.07 0.30

Items related to Company managers 52 4.02 0.50
Contractor Project managers 28 4.10 0.53
Engineers 26 4.08 0.44

Others 6 4.11 0.31

Total Company managers 52 3.97 0.48
Project managers 28 3.99 0.46

Engineers 26 3.90 0.48

Others 6 4.10 0.22
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Table (5.47) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the respondents’ position. To test whether these differences are statistically

significant, ANOVA test was used. The result is presented in Table (5.48).

Table (5.48): ANOVA Test for Opinion on FIDIC Most Influential
Sub-clauses according to Respondents’ Position

Item Source pr | Sumof | Mean | F- Sig.
Squares | Square | value
Items Be'tw.een Groups 3 0.24 0.08 0268 | 0.85
related to | Within Groups 108 | 32.39 0.30
Employer | Total 111 32.63
Items Between Groups 3 0.58 0.19 057 | 0.63
related to | Within Groups 108 | 36.47 0.34 ) )
Engineer | Total 111 37.05
Items Between Groups 3 0.16 0.05
related to | Within Groups 108 | 25.65 0.24 0.2261 0.89
Contractor | Total 111 25.81
Total Between Groups | 3 0.25 0.08
Within Groups 108 | 23.20 022 | 038 | 0.77
Total 111 23.44

The results in Table (5.48) show that there is no statistically
significant differences (at a = 0.05) in the opinion on FIDIC sub-clauses
that are the most influential according to the respondents’ position, where
the level of significance p-values for all cases are higher than the specified
level of significance in the hypothesis. Therefore, there is absence of a
difference in points of view of the respondents according to their

respondents’ position.
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5.2.2.5 Fifth Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the

respondents’ education level. In order to test this hypothesis, the averages

and the standard deviations were calculated as presented in Table (5.49).

Table (5.49): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Respondents’
Education Level

Item Education level No. | Mean S.D.

Items related to High Graduate Degree 31 3.87 0.51
Employer Bachelor Degree 71 3.99 0.55
High School Certificate | 9 3.89 0.57

Others 1 3.55 0.64

Items related to High Graduate Degree 31 3.91 0.58
Engineer Bachelor Degree 71 3.92 0.58
High School Certificate | 9 3.97 0.72

Others 1 4.00 0.14

Items related to High Graduate Degree 31 4.00 0.51
Contractor Bachelor Degree 71 4.08 0.47
High School Certificate | 9 4.16 0.62

Others 1 3.76 0.34

Total High Graduate Degree 31 3.93 0.66
Bachelor Degree 71 3.98 0.57

High School Certificate | 9 4.08 0.55

Others 1 3.77 0.54

Table (5.49) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the respondents’ education level. To test whether these differences are

statistically significant, ANOVA test was used. The result is presented in

Table (5.50).
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Table (5.50): ANOVA Test for Opinion on FIDIC Most Influential
Sub-clauses according to Respondents’ Education Level

Item Source Df sum of | Mean F- Sig.
Squares | Square | value
Items Between Groups 3 0.65 0.22 074 | 0.53
related to | Within Groups 108 | 31.81 0.30 ' '
Employer | Total 111 | 32.46
Items Between Groups 3 0.037 0.01 0.04 | 099
related to | Within Groups 108 | 37.74 0.35 ' '
Engineer | Total 111 | 37.78
Items Between Groups 3 0.419 0.14 0.57 | 0.64
related to | Within Groups 108 | 26.39 0.24 | '
Contractor | Total 111 | 26.81
Total Between Groups | 3 0.28 0.09
Within Groups 108 | 23.94 0.22 042 | 0.74
Total 111 | 24.22

The result of Table (5.50) show that there is no statistically
significant differences (at o = 0.05) in the opinion on FIDIC sub-clauses
that are the most influential according of the respondents’ education level,
where the level of significance p-values for all cases are higher than the
specified level of significance in the hypothesis (a = 0.05). Therefore, there
is absence of a difference in point of views of the respondents according to

their respondents’ education level.

5.2.2.6 Sixth Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the
years of experience for the respondents. In order to test this hypothesis, the
averages and the standard deviations were calculated as presented in Table

(5.51).
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Table (5.51): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Respondents’ Years
of Experience

Item Years of experience No. Mean S.D.
Items related to | Less than 5 years 3 3.70 0.46
Employer From 5 to 10 years 13 3.92 0.47

Froml1 to 20 years 43 4.03 0.57
Above 20 years 41 3.84 0.50
Items related to | Less than 5 years 3 3.60 0.66
Engineer From 5 to 10 years 13 3.86 0.49
Froml1 to 20 years 43 3.84 0.62
Above 20 years 41 3.92 0.59
Items related to | Less than 5 years 3 4.13 0.45
Contractor From 5 to 10 years 13 4.08 0.28
Froml1 to 20 years 43 4.07 0.50
Above 20 years 41 3.97 0.49
Total Less than 5 years 3 3.81 0.50
From 5 to 10 years 13 3.95 0.33
Froml1 to 20 years 43 4.00 0.46
Above 20 years 41 3.92 0.47

Table (5.51) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the variable of years of experience for the respondents. To test whether
these differences are statistically significant, ANOVA test was used. The

result is presented in Table (5.52).
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Table (5.52): ANOVA Test for Opinion on FIDIC Most Influential
Sub-clauses according to Respondents’ Years of Experience

Item Source pf | Sumof | Mean | F- Sig.
Squares | Square | value
Items Between Groups | 3 0.72 0.24 087 | 046
related to | Within Groups 98 29.72 0.28 ' ’
Employer | Total 101 30.44
Items Between Groups | 3 0.34 0.11 033 | 081
related to | Within Groups 98 37.35 0.35 ' '
Engineer | Total 101 | 37.69
Items Between Groups | 3 0.24 0.08 036 | 0.78
related to | Within Groups 98 23.24 0.22 : :
Contractor | Total 101 | 23.48
Total Between Groups | 3 0.15 0.05
Within Groups 98 21.51 0.20 0.25 | 0.86
Total 101 | 21.66

Results in Table (5.52) show that there is no statistically significant
differences (at o = 0.05) in the opinion on FIDIC clauses that are the most
influential according to the respondents years of experience, where the
level of significance p-values in all cases are higher than the specified level
of significance in the hypothesis. Therefore, there is absence of a difference

in points of views of the respondents according to their years of experience.
5.2.2.7 Seventh Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the
Contractors’ classification under PCU Category specialization. In order to
test this hypothesis, the averages and the standard deviations were

calculated as presented in Table (5.53).
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Table (5.53): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Contractor's
Classification under PCU Category Specialization

Item PCU category No. Mean S.D.
Items related to | 1* Category 34 3.94 0.61
Employer 2" Category 19 3.99 0.63

3" Category 5 4.08 0.67
4™ Category 6 3.72 0.41
5™ Category 4 3.65 0.72
Items related to | 1** Category 34 4.01 0.55
Engineer 2™ Category 19 4.04 0.72
3" Category 5 3.62 0.74
4™ Category 6 4.05 0.69
5" Category 4 3.70 0.36
Items related to | 1* Category 34 4.14 0.47
Contractor 2" Category 19 4.14 11.56
3" Category 5 3.95 0.46
4™ Category 6 4.20 0.51
5™ Category 4 3.73 0.60
Total 1" Category 34 4.01 0.46
2" Category 19 4.05 0.54
3" Category 5 3.95 0.51
4™ Category 6 3.94 0.63
5™ Category 4 3.69 0.51

Table (5.53) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the Contractors’ classification under PCU Category specialization. To test
whether these differences are statistically significant, ANOVA test was

used. The result is presented in Table (5.54).
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Table (5.54): ANOVA Test for Opinion on FIDIC Most Influential
Sub-clauses according to Contractors’ Classification under PCU
Category Specialization

Item Source pf | Sumof | Mean | F- Sig.
Squares | Square | value
Items Between Groups | 4 0.76 0.190 0.50 | 0.74
related to | Within Groups 63 | 23.84 0.38 ' '
Employer | Total 67 | 24.60
Items Between Groups | 4 1.18 0.30 076 | 0.55
related to Within Groups 63 | 24.30 0.39 ’ ’
Engineer Total 67 | 2548
Items Between Groups | 4 0.84 0.21 082 | 052
related to Within Groups 62 16.15 0.26 | )
Contractor | Total 66 16.74
Total Between Groups | 4 0.47 0.12
Within Groups 63 15.91 025 | 0.46 | 0.74
Total 67 16.37

Table (5.54) show that there is no statistically significant differences
(at o = 0.05) in the opinion on FIDIC sub-clauses that are the most
influential according to the Contractors’ classification under PCU Category
specialization, where the level of significance p-values for all cases are
higher than the specified level of significance in the hypothesis(a = 0.05).
Therefore, there is absence of a difference in points of views of the

Contractors according to their classification under PCU Category

specialization

5.2.2.8 Eighth Hypothesis

There is no statistically significant difference (at a = 0.05) in the
opinion on FIDIC sub-clauses that are the most influential according to the
Contractors’ specialization. In order to test this hypothesis, the averages

and the standard deviations were calculated as presented in Table (5.55).
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Table (5.55): Mean Score and Standard Deviation for Opinion on
FIDIC Most Influential Sub-clauses according to Contractor’s
Specialization

Item Confra.ctm."s No. Mean S.D.
Specialization

Items related to | Buildings 56 3.99 0.63
Employer Water & Sanitation 8 3.60 0.49
Roads 4 3.76 0.53

Items related to | Buildings 56 3.97 0.63
Engineer Water & Sanitation 8 3.70 0.67
Roads 4 3.88 0.40

Items related to | Buildings 56 4.12 0.52
Contractor Water & Sanitation 8 3.90 0.36
Roads 4 3.77 0.35

Total Buildings 56 4.01 0.51
Water & Sanitation 8 3.73 0.43

Roads 4 3.80 0.25

Table (5.55) illustrates that there are differences in the averages in
the opinion on FIDIC sub-clauses that are the most influential according to
the Contractors’ specialization. To test whether these differences are
statistically significant, ANOVA test was used. The result is presented in

Table (5.56).
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Table (5.56): ANOVA Test for Opinion on FIDIC Most Influential
Sub-clauses according to the Contractors’ Specialization

Item Source Df il Bear F- Sig.
Squares | Square | value
Items Between Groups | 2 0.96 0.48 129 | 008
related to Within Groups | 65 | 24.17 0.37 ' '
Employer | Total 67| 25.13
Items Between Groups | 2 0.39 0.20 0.50 | 0.61
related to Within Groups | 65 | 25.39 0.39 ' )
Engineer Total 67 | 25.78
[tems Between Groups | 2 0.66 0.33 133 | 027
related to Within Groups | 65 | 16.06 0.25 ’ '
Contractor | Total 67 16.72
Total Between Groups | 2 0.61 0.307
Within Groups | 65 | 15.65 0.24 1.28 | 0.29
Total 67 | 16.26

The results of Table (5.56) show that there is no statistically
significant differences (at o = 0.05) in the opinion on FIDIC sub-clauses
that are the most influential according to the Contractors’ specialization,
where the level of significance p-values for all cases are higher than the
specified level of significance in the hypothesis. Therefore, there is absence
of a difference in points of views of the Contactors according to their

specialization.

5.3 Interview Results and Discussions

Based on the literature review and on the methodology presented in
the previous chapters, a number of interviews were conducted as a
supplementary tool to the questionnaire. More information were obtained
from the interviews that reflect the obstacles and challenges that face the

implementation of FIDIC in Palestine.
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The interview is divided into five specific questions that was
conducted face-to face by the researcher. The interview questions were
structured to get answers by experts in the contracts and with people who
establish policies in Palestine. A list of the interviewees and the questions

are presented in Appendices F and G.

5.3.1 Contract Conditions used in Palestine

e The experts were asked about their opinion of the General Conditions
used in Palestine “FIDIC 1999” and the Palestinian Particular
Conditions. There was a contradiction between the interviewee’s
opinions. Four of the six interviewees thought that FIDIC Red Book
1999 implementation is satisfactory, since it has been used in Palestine
eight years ago without the occurrence of major conflicts occurred.
Adoption of FIDIC was a great success for the construction industry

and therefore it is applicable to use in Palestine.

e The other two interviewees thought that FIDIC is not applicable for use
in Palestine. According to them, FIDIC is designed for large scale and
international projects, while most of the projects in Palestine are small
to medium in scale. In addition, they indicated that the FIDIC General
Conditions are of international type and therefore not suitable to use for

small local projects.

e On the other hand, all interviewees though that Palestinian Particular

Conditions are generally good and achieved the desired aims. However,
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they indicated that there are still some gaps, where the Palestinian
Particular Conditions need to be amended in relation to issues such as

the profit, adjustments on prices, and taking over procedures.

5.3.2 Importance to use Standard General Conditions in Palestine

The Palestinian Particular Conditions define the relations between the
contract parties and clarify the rights and duties. The interviewees
indicated that these conditions are important to avoid failures and
problems in the construction process. These help to reduce the delay in
the completion and delivery of the projects. Finally, they help to

overcome and avoid disputes between contract parties.

5.3.3 Implementation of the FIDIC in Palestine

There were differences between the interviewees about the assessment
of FIDIC implementation. Four of the interviewees thought that is it
was relatively good. All comments had confirmed that there were many
obstacles that prevented a healthy implementation of FIDIC. The main

obstacles are highlighted below.

5.3.4 Obstacles that prevent adopting FIDIC in Palestine

The obstacles that were highlighted by the interviewees are similar to
those obtained through the respondents as illustrated before. The
political and financial situations that exist in Palestine, the multitude of
the Donors, the low level of awareness among all contract parties, and

weakness in contracting industry. Therefore, it is obvious that the above
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indicated obstacles are considered as the mains ones which prevent a

healthy implementation of FIDIC in Palestine.

5.3.5 Recommendations that would make FIDIC more understandable

and easy to use in Palestine

e All interviewees agreed that developing/amending FIDIC conditions is
the main recommendation to cope with the difficult situation in

Palestine in the construction industry.

e Raising the level of awareness through training courses and workshops

for all parties.

e Building a contract principle course to be taught in the colleges of

engineering in the Palestinian universities.

e Adoption of the Palestinian Unified Contract must be mandatory for all

contract parties in Palestine.
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Chapter Six

A Roadmap towards a
Healthy Implementation of
FIDIC in Palestine
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Chapter Six

A Roadmap towards a Healthy Implementation
of FIDIC in Palestine

6.1 Introduction

As stated above, many obstacles are facing the implementation of
FIDIC conditions in Palestine. In this chapter, a roadmap is presented,
which is designed to overcome the obstacles which were highlighted in

Chapter 5.

The Ministry of Public Works and Housing (MPWH) is mainly
responsible for the development and implementation of FIDIC in Palestine,
as a representative of the Palestine National Authority. The Central
Tendering Department is mainly responsible for tendering the projects in
the MPWH, PWA, MEHE, etc. In spite of that, all related parties have
same degree of responsibility, such as the Palestinian Contract Union as a
representative for all Contractors in Palestine, and the Engineers
Association as a representative for all the Engineering Firms,
Municipalities, Donors, Universities, and the Private Sector are also

partners who must be part in the development of FIDIC in Palestine.

6.2 Proposed Roadmap towards a healthy implementation of FIDIC in

Palestine

Table (6.1) illustrates a proposed roadmap to implement FIDIC in
Palestine in a proper way. The roadmap is identified based on the in-depth

understanding of the obstacles and challenges that face the implementation
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of FIDIC, in addition to the analysis of the questionnaires and interviews
analysis. The roadmap is divided into different stages according to the
project life cycle in Palestine. This included the Planning Phase, Design
and Preparing Documents Phase, Tendering Phase, Construction Phase,
Post Construction Phase, and Sustainability Management for FIDIC

projects.
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Chapter Seven

Conclusions and Recommendations

From all previous chapters, it can be concluded that the
implementation of FIDIC in Palestine is facing major problems and
obstacles which affect negatively the construction sector in Palestine and
would hinder this sector from being influential and effective in the local

economy.

Thus, through this chapter, research summary and conclusions will
be reviewed, and recommendations will be presented to help in enhancing
the performance of the Palestinian construction sector and solving its
indicated problems. In addition, some further studies will be proposed for

completing and strengthening the outcome of this research.
6.1 Summary and Conclusions
6.1.1 General Conclusions

This section summarizes the outcome of the research including those
related to the analysis of the response of a sample of Employers, Engineers,

and Contractors.

%+ It is obvious that FIDIC contracts are well-known in Palestine, but there
is varying degrees of knowledge of FIDIC and its clauses. This applies
on some clauses which are related to FIDIC and Contracts, such as

arbitration.

¢ There is a general acceptance of the FIDIC Conditions in Palestine;

even so, few respondents thought that FIDIC “Red Book” is not
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suitable for Palestine. This is mainly because FIDIC “Red Book™ is

designed for large scale and international projects, while most of the

projects in Palestine are small to medium in scale.

The Palestinian Particular Conditions met satisfaction by the
contracting parties in general. Nevertheless, there is a need for
amending some clauses especially which are related to profit,

adjustments of prices, etc.

Most of the respondents thought that Contractors don’t read well tender
documents which include the General Conditions due to many reasons
such as lack of attention, administrative weakness and inexperience of
legal aspects. The respondents thought that English language is an

obstacle for understanding the tender documents for Contractors.

All respondents agreed that Donors are the Employers with the highest
degree of compliance with tender documents; the reasons are related to
the mechanism of payment, professionalism, respect, flexibility,
internal auditing, well defined tender documents, and highly experience

staff.

Donors and International NGO’s in Palestine are using different types
of General Conditions for their projects. This negatively affects the

implementation of FIDIC in Palestine.

For Ministries and Municipalities, There is bureaucracy and limit

temperamental expansion in dealings with the Contractors.
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Most of the respondents had chosen administrative problems and lack
of maturity of the construction sector in Palestine as the main obstacles

for the implementation of FIDIC.

Respondents thought that most of the disputes in Palestine are solvable
amicably; even so they thought that DAB idea for settling disputes is

good.

Respondents thought that stable political situation is a negative
specification in FIDIC contract, and it is one of the main obstacles in
the implementation of FIDIC. This includes many issues related to the
political situation, such as the multiplicity of currencies in Palestine,
and multitude of donors and the weakness of the Palestinian Judiciary

System.

The low quality of the tender documents and the contradiction in the
terms of tender documents, are reasons for disputes, which are caused

by the Engineering Firms.

Some of the Engineering Firms are not neutral in dealing between the

Employer and the Contractor.

The respondents were aware of most of the clauses which had presented
to them in the questionnaire. On the other hand, the respondents
thought that 54% of the presented sub-clauses are not honored by the
contracting parties. A further look at those clauses reveal that most of

them are related to financial issues, while other issues are related to
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complying of the Contractor to safety, environment rules, quality

control, wages rates, and other contractual clauses.

* The problem of the financial situation of the Palestinian National

D)

Authority is considered also as one of the main obstacles. As stated
before, the PNA is not complying with many of the FIDIC clauses due

to its financial situation.

¢ There 1s a need for reconsidering the current Contractors' classification
procedures to be more precise and appropriate. Respondents thought
that many Contractors are unqualified even though they have a good

classification under PCU category specialization.

+» The respondents thought that concerned authorities in Palestine are not
doing their duties in raising awareness and education in the contractual
and legal aspects related to application of FIDIC. Therefore, they
thought that there is a need for training for all parties including

Employers, Engineers and Contractors in dealing with FIDIC.

6.1.2 Conclusions derived from the Hypothesis Testing

% There are no statistically significant differences in the general
specifications of the FIDIC contract according to the following
variables: nature of work, Employers’ classification, respondent’
geographical distribution, respondents’ position, respondents’ education

level, respondents’ years of experience, and Contractors’ specialization.
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% There are statistically significant differences in the general
specifications of the FIDIC contract appeared according to Contractors’

classification under PCU Category specialization.

» There are no statistically significant differences in FIDIC most

D)

influential sub-clauses according to the following variables: nature of
work, Employers’ classification, respondent’ geographical distribution,
respondents’ position, respondents’ education level, respondents’ years
of experience, Contractors’ classification under PCU Category

specialization, and Contractors’ specialization.
6.2 Recommendations

Based on the research findings, a roadmap has been devised to
facilitate the proper implementation of the FIDIC General Conditions in
Palestine. The recommendations are identified and classified according to

the concerned party to whom they are addressed to.

The following are practical recommendations to the Employer
(including the Palestinian Government, Donors and Private Sector),
Engineering Association and Engineering Firms, and PCU and Contractors,

which could lead to better contracting practices in Palestine.

e Palestinian Government should adopt a short form of contract to be

used in the small projects in Palestine.

e Palestinian Government should comply with term of the Unified
Contract, paying Contractors owed payments on time and paying fines

when payments are delayed.
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Donors and International NGO’s are advised to ratify the Unified
Contract that is ratified by the Palestinian National Authority, with

adding some particular conditions that are relating to them.

Palestinian Government is advised to deal with the construction sector
as a fundamental partner, focus on contracts laws and regulations. This
is in addition to dealing with Contractors neutrally, and without

favouritism.

The Engineer, as an Employer agent, must be a neutral party. In
addition, the Engineering Association must develop the consultancy

works in order to provide a good set of tender documents.

Raising the awareness for the Engineering firms to provide higher
quality tender documents and to avoid contradictions in tender

documents.

Raising the awareness for the Contractor is highly recommended
through continuous education, training courses and workshops included
those in all related fields, such as, contracts, construction management,
arbitration, etc, that help them to be familiar with all issues related to
construction industry. Therefore, more understanding and realization

will be obtained.

Reconsidering of the current PCU Contractor’s classification
procedures, where new criteria must be devised. After adopting the
Contractor’s classification, continuous evaluation for the Contractors

must take place by visiting the Contractors offices and work sites.
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e Contractors are advised before signing the contract with the Employer
to review and study all tender documents precisely and not only the
BOQ. In case of any ambiguous item or unclear condition, they should

take advice, support, and assistance from experts.

6.3 Proposed Further Studies

The following further researches related to the advancement of the

construction industry are suggested to include:

e Developing of Unified Contract in Palestine through an extensive study
of all of clauses and sub-clauses in the Unified Contract, and then try to
extract a Palestinian Particular Conditions that are harmonized with the

current situation in Palestine.

e Identification of the positive and negative aspects of the Donors and the
International NGO's strategies in Palestine, by studying the actual role

of the Donors, and extracting the challenges that face their strategies.

e Identification of the reasons for technical weakness of the Contractors
in Palestine. The study should be based on extensive investigation of
the construction sector and provide recommendations to develop the

Palestinian Contractors technically.
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Appendix (A): Structure of the Red Book

1. The General Provisions

Clause one comprises of 14 sub-clauses, sub-clause 1.1 discusses a

complete set of definitions for words and expressions such as:
e The contract itself, documents and specifications.

e Parties and Persons.

e Dates, Tests, Periods and Completion

e Works and Goods

e Money and Payments

e Other Definitions

e Laws

In addition to the definition, sub-clauses 1.2-1.4 deal with
Interpretation, Communications, and Priority of Documents. Sub-clause 1.5
discusses the priority of documents which was discussed previously, while
sub-clause 1.6 deals with Contract Agreement which is a part of the
contract documents. Other general provisions in clause one related to
assignment, care and supply of documents, delayed drawing or instructions,
Employer’s use of Contractor’s documents, Contractor’s use of Employer’s
documents, confidential details, compliance with laws and finally joint and

several liability.
2. The Employer

Under clause 2, the obligations and responsibilities of the Employer
are set out in clear term. Sub-clause 2.1 discusses the right of access and

possession of the site which must be given by the Employer to the
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Contractor. Sub-clause 2.2 discusses the permits, licences where the
Employer shall, upon request, provide assistance to the Contractor in

respect of obtaining permits, licences and approvals.

Sub-clause 2.3 states the Employer’s responsibility to ensure that
Employer’s personnel and the Employer other Contractors are co-operating
with the Contractor on the site, and comply with the safety and

environment precautions.

Sub-clauses 2.4 discusses the Employer’s financial arrangements,
within this sub-clause, the Employer shall submit within 28 days after
receiving any request from the Contractor, a reasonable evidence that the
financial arrangement has been made. Sub-clause 2.5 discusses the
Employer’s claims, especially when the Employer considers himself to be

entitled to any payment or time according to these conditions.
3. The Engineer

In Clause three of the Red Book, and in sub-clause 3.1, the duties
and the authorities of the Engineer are being discussed. Generally, this sub-
clause declares the role of the engineer as an agent to the Employer, when
the Engineer carry out his duties or exercise his authority, he shall be

deemed to act for the Employer.

Sub-clause 3.2 discusses procedures of the delegation by the
Engineer when it is needed to assign duties and delegate authority to
assistants. Under Sub-clause 3.3 the Instructions of the Engineer that issue
to the Contractor are being discussed, while sub-clause 3.4 deals with the
case when the Employer needs to replace the Engineer. The final sub-

clause 3.5 deals with the determinations when the Engineer needs to agree
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or determine any matter to reach agreement and what to do if the agreement

1s not achieved.
4. The Contractor

Clause 4 comprises of 24 sub-clauses; it is expanded because the
Contractor’s responsibilities are set out here. Sub-clause 4.1 lays down the
Contractor’s general obligations to execute and complete the works in
accordance with the contract and with the Engineer’s instructions. These
obligations are wide and varied; as an example, the Contractor shall be
responsible for adequacy, stability and safety of the site operations and of
all method of construction. Under sub-clause 4.2, the Contractor has an
obligation to issue the Employer with a performance security in the amount
stated within the Appendix to Tender. Sub-clause 4.2 declares that the
performance security shall be delivered within 28 days after receiving the

letter of acceptance.

Under sub-clause 4.3, the role of the Contractor’s representative is
presented. The Contractor’s representative is the person who is responsible
for ensuring that all the Contractor’s obligations under the contract are
carried out. Sub-clause 4.4 sets out the criteria, which must be followed in
when the Contractor need sub-Contractor’s services in the project. Sub-
clause 4.5 discusses the assignment of benefit of subcontract. Sub-clause
4.6 deals with the co-operation with the Employer’s personnel, other
Contractors employed by the Employer and the personnel of any legally
constituted public authorities. Sub-clause 4.7 deals with the setting out the
works in relation to original points. Sub-clauses 4.8 - 4.9 deal with the
safety procedures and quality assurance with all the detailed related

regulations.
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Sub-clause 4.10 relates to site data where Employer is required to
made available to the Contractor at tender stage all relevant
information/data in his possession in relation to sub-surface and
hydrological conditions on the site, including any environmental aspects.
Sub-clause 4.11 deals with the sufficiency of the accepted contract amount
for the Contractor, while sub-clause 4.12 discusses the unforesecable
physical conditions like natural physical conditions and mandate and other
physical obstructions and pollutants which the contactor encounters at the
site when executing the works. Sub-clause 4.13 deals with the right of way
and facilities where the Contractor shall bear all charges and costs for ways

which may be require accessing the site.

Sub-clause 4.14 deals with the avoidance of interference and the
where the Contractor shall not interfere unnecessary with connivance of the
public and the access to the use of all roads. Sub-clause 4.15 deals with the
access routes to the site that must be suitable and available, while sub-

clause 4.16 deals with transport of goods that will be delivered to the site.

Sub-clause 4.17 deals with the Contract’s equipment which is here
the responsibility of the Contractor. Sub-clause 4.18 deals with protection
of the environment and all need procedure for that. Under sub-clauses 4.19
and 4.20, the Contractor is entitled to basic provisions; for example, water
and power, that may already be available on the site. Sub-clause 4.20 sets
out two categories of items that may be made available to the Contractor by
the Employer. The first is Employer’s equipment and the second is free-

1ssue materials.

Sub-clause 4.21 states that the Contractor should issue monthly

progress reports to the engineer from the beginning of the works up to and
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including the actual completion date for the works. Sub-clause 4.22 deals
with the security of the site, while sub-clause 4.23 deals with Contractor’s
operations on site that shall confine the site and any additional areas which
may be obtained by the Contractor and agreed by the Engineer as working
area. The last sub-clause 4.24 deals with fossils that may be found at the
site like coins, articles of value or antiquity and structures and other

remains or items of geological or archaeological interest found on site.
5. Nominated Sub Contractors

Clause 5 addresses all topics related to the nominated sub-
Contractors. Sub-clause 5.1 discusses the definition of nominated sub-
Contractors whom the Engineer instructs the contactor to employ. Sub-
clause 5.2 deals with the objection to nomination by the Contractors. Sub-
clauses 5.3 and 5.4 deal with the payment to nominated sub-Contractors
and the evidence of payments. The Contractor here needs to submit
evidence that the nominated sub-Contractor has received all amounts due to

payment certificate.
6. Staff and Labour

Clause 6 deals with responsibility of the Contractor of employing
staff and labour to carry out the works in the project. Sub-clause 6.1
ensures that the Contractor shall make arrangements for the engagement of
all staff and labour to carry out the works. Sub-clause 6.2 discusses paying
rates of wages to the staff. Sub-clause 6.3 compels the Contractor not to
recruit staff and labour related to Employer’s personnel. Sub-clause 6.4
discusses the complying the Contractor with the labour laws that are

applicable.
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Sub-clause 6.5 ensuring that no work is carried out outside normal
working hours and on days of rest. Sub-clause 6.6 ensuring that the
Contractor shall provide and maintain all necessary accommodation and
welfare facilities for the Contractor’s Personnel, Sub-clause 6.7 discusses
the maintenance of all health and safety standards of his staff, such as
ensure that medical staff and appoint an accident prevention officer at the

Site.

Sub-clause 6.8 discusses Contractor’s superintendence, to provide all
necessary superintendence to plan, arrange, direct, manage, inspect and test
the work. Sub-clause 6.9 ensuring that the Contractor’s personnel are
appropriately skilled qualified and experienced for the job that they were
hired to do. Sub-clause 6.10 discusses the records of Contractor’s personnel
and equipment, thus the Contractor shall provide details showing the
number of each class of Contractor’s personnel, while the last sub-clause

6.11 discusses the disorderly conduct amongst the Contractor’s personnel.
7. Plant, Materials, and Workmanship

In General, clause 7 covers the Contractor’s obligations concerning
the quality of his works on plant (which means apparatus, machinery and
vehicles), materials and workmanship. Sub-clause 7.1 discusses the manner
of execution, this means that the works must be carried in accordance with
the contract, and in a proper workmanlike and careful manner, with
properly equipped facilities and non-hazardous materials. Sub-clause 7.2
discusses the samples that shall be submitted by the Contractor. Sub-
clauses 7.3 discusses the inspection of the works. Sub-clauses 7.4, 7.5 and
7.6 discusses the testing, rejection and remedial work for the Plant,

Materials and Workmanship. Sub-clause 7.7 discusses the Ownership of
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plant and materials. While the last sub-clause 7.8 discusses the royalties

and how the Contractor shall pay all royalties, rents, etc.
8. Commencement, Delays and Suspension

Clause 8 covers three important subjects, all are related to the period
during which the Contractor will construct the work. Sub-clause 8.1
discusses the commencement of works for the Contractor. Sub-clause 8.2
discusses the time for completion the project, and clarifies that the
Contractor shall complete the whole of the work within that time. Sub-
clause 8.3 discusses the “Programme” which must be submitted by the

Contractor within 28 days after receiving the notice under Sub-Clause 8.1.

Sub-clause 8.4 discusses the cases when the Contractor shall be
entitled for extension of time for completion. Sub-clause 8.5 discusses the
delays which are caused by authority. Sub-clause 8.6 discusses the cases
when the rate of progress is too slow. Sub-clause 8.7 deals with an
important issue which is related to the delay damages, which occurs if the

Contractor fails to comply with the exact time of completion.

Sub-clauses 8.8-8.11 discuss the suspension of work and what are
the consequences of that suspension, the payment for plant and material in
event of suspension, and the case of the prolonged suspension. The last
sub-clause 8.12 deals when instruction from the Engineer is given to

resumption of works in the project.
9. Tests on Completion

Clause 9 deals with the Contractor’s duty to carry out tests on
completion of the works. Sub-clause 9.1 discusses the Contractor’s
obligations that shall carry out tests on completion in accordance with sub-

clause 7.4 “Testing”. Sub-clauses 9.2 discusses the delayed testing if the
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tests on completion are being delayed by the Employer. Sub-clause 9.3
deals with retesting case when if the work or a section fail to pass the test
on completion. Sub-clause 9.4 discusses the failure to pass tests on
completion, when the fails to pass the test repeated and what the Engineer

shall do 1n such case.
10. Employer’s Taking Over

Clause 10 deals with taking over the works in the project. Sub-
clauses 10.1 and 10.2 discuss the procedures for the taking over process,
whether the taking over is for the whole or for parts of the works. Sub-
clause 10.3 discusses interference with tests on completion, when the
Contractor is prevented for more than 14 days, from carrying out the tests
on completion by a cause for which the Employer is responsible. The last
sub-clause 4.10 deals with surfaces requiring reinstatement, meaning that
the certificate can’t be issued of any ground or other surfaces requiring

reinstatement.
11. Defects Liability

Clause 11 deals with the procedures during the defects notification
period at once after the taking over certificate is being issued by the
Employer. Therefore, during the defects liability period (maintenance
period), the Contractor is responsible for correcting any defects related to

the works accomplished by him.

Sub-clause 11.1 deals with the completion of outstanding works and
remedying defects give the overall requirement and procedure for the
defects notification period. Sub-clause 11.2 declares that the cost of
remedying defects is the responsibility of the Contractor. Sub-clause 11.3

discusses the case when it need to extent the defects notification period.
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Under sub-clause 11.4 discusses the failure to remedy defects, and what the
Employer may do, such as carry out the work himself or by others,
reasonable reduction, or terminate the Contract. Sub-clause 11.5 deals with
removal of defective work when the Contractor defect or damage cannot be

remedied expeditiously on the site.

Sub-clause 11.6 deals with further tests required by the Engineer, if
the work of remedying of any defect or damage may affect the performance
of the Works. Sub-clauses 11.7 and 11.8 discuss the right of access and
Contractor to search by the Contractor to the site during the defects liability
period. Sub-clause 11.9 deals with an important issue, the Performance
Certificate which by its start date, the Contractor can be considered that he
had completed his obligations under the Contract. Sub-clauses 11.10 and
11.11 deal with the unfulfilled obligations and clearance of Site after the

Performance Certificate is being issued.
12. Measurement and Evaluation

Under clause 12 how to measure the works, and the method of
measurement which refers to the contract bill of quantities or other
applicable schedules of rates. Sub-clauses 12.1 and 12.2 discuss the works
to be measured and method of measurement. Sub-clause 12.3 deals with the
evaluation which discuss the appropriate rate or price for the item. The
final sub-clause 12.4 discusses the omissions when the case of omission

any work (or all) of the variation order.
13. Variations and adjustments

Clause 13 deals with the possibility that variations and adjustments
that may be made to the original scope of the works under the contract.

Sub-clause 13.1 discusses the variation that may be ordered by the
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Engineer at any time prior to issuing the Taking-Over Certificate for the
Works. Sub-clause 13.2 deals with the value engineering, when the
Contractor may submit a written proposal to the Engineer to accelerate the
completion time, reduce the cost of executing, to the maintaining or
operating the Works, improve the efficiency, or otherwise be of benefit to

the Employer.

Sub-clause 13.3 deals with the variations procedures which both the
Engineer and the Contractor must follow. Sub-clause 13.4 discusses the
applicable currencies when more than one currency is provided by the
Contractor. Sub-clause 13.5 deals with provisional sums of the contract.
Sub-clause 13.6 deals with the daywork topic, for works of a minor or

incidental nature.

The last two sub-clauses 13.7 and 13.8 are important to the
Contractors; because they discuss the adjustment for changes in legislation
and the adjustment for changes in cost. Therefore, if any change in the laws
of the country, or any change at the cost of labour, goods and other inputs

to the works occurred; the contract price must be adjusted.
14. Contract Price and Payment

Clause 14 deals with the monetary value of the contract. Sub-clause
14.1 are contains four items all related to the contract price. Sub-clause
14.2 deals with the advance payment which can be paid by the Employer to
the Contractor and its condition. Sub-clause 14.3 deals with the application
for interim payment certificate, while Sub-clause 14.4 discusses the

schedule of payments to the Contractor.

Sub-clause 14.5 deals with the plant and materials intended for the

works. Under sub-clause 14.6 the issue of interim payment certificates is
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discussed, in this sub-clause; no amount will be paid to the Contractor until
the Employer has received and approved the Performance Security. Sub-
clause 14.7 discusses the payments to the Contractor, while sub-clause 14.8
deals with delayed payment if the Contractor does not receive payment in
accordance with Sub-Clause 14.7. Under sub-clause 14.9 payment of
retention money is discussed. Sub-clauses 14.10 and 4.11 discuss the
statement at completion and the application for final payment certificate.
Sub-clause 14.12 deals with the discharge which the Contractor shall
submit a full and final settlement of all money between Employer and
Contractor. Sub-clause 14.13 deals with the final payment certificate,
where the Engineer shall issue that certificate within 28 days after receiving
the final statement and written discharge in accordance with Sub-Clause
14.11. Sub-clause 14.14 deals with the cessation of Employer’s liability,

while the final sub-clause 14.15 deals with the currencies of payment.
15. Termination by Employer

Clause 15 starts with “Notice to correct” in sub-clause 15.1, which
occur if the Contractor fails to carry out any obligation under the Contract,
thus the notice require the Contractor to remedy the failure in a specific
time. Sub-clause 15.2 discusses these conditions under which the Employer

can terminate the contract; these are:

e The Contractor fails to comply with sub-clause 4.2 “Performance

Security”, or with a notice under sub-clause 15.1 “Notice to Correct”

e The Contractor abandons the Works or otherwise clearly demonstrates
the intention not to continue performance of his obligations under the

Contract,
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e [f the Contractor fails to proceed with the works in accordance with
clause 8 “Commencement, Delays and Suspension”, or to comply with
a notice issued under sub-clause 7.5 “Rejection” or sub- clause 7.6

“Remedial Work™, within 28 days after receiving it,

e If the Contractor subcontracts the whole of the Works or assigns the

Contract without the required agreement,

e The Contractor becomes bankrupt or insolvent, goes into liquidation,
has a receiving or administration order made against him, compounds
with his creditors, or carries on business under a receiver, trustee or
manager for the benefit of his creditors, or if any act is done or event
occurs which (under applicable Laws) has a similar effect to any of

these acts or events, or

e The Contractor gives or offers to give (directly or indirectly) to any
person any bribe, gift, gratuity, commission or other thing of value, as
an inducement or reward, for doing or forbearing to do any action in
relation to the Contract, or for showing or forbearing to show favour or

disfavour to any person in relation to the Contract.

Sub-clause 15.3 deals with valuation at date of termination. This
occurs after the notice of termination has taken effect. The engineer shall
agree the value of the works executed. Sub-clause 15.4 deals with the
payment after termination, while the final sub-clause 15.5 deals with
Employer’s entitlement to termination where the Employer can terminate

the contract at any time for the Employer’s convenience.

16. Suspension and Termination by Contractor

Clause 16 deals with the right for the Contractor to suspend the

work. Sub-clause 16.1 discusses Contractor’s entitlement to suspend the
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work if the engineer fails to issue interim payment certificates in
accordance with sub-clause 14.6, or if the Employer fails to comply with
sub-clause 2.4 “Employer’s Financial Arrangements”, or sub-clause 14.7
“Payments”. In that case, the Contractor may suspend the works until he
has received the payment certificate or reasonable evidence of the
Employer’s financial arrangements or payment. Sub-clause 16.2 discusses
the cases where the Contractor can terminate the contract, which is as

follow:

e If the Contractor does not receive the reasonable evidence within 42
days after giving notice under sub-clause 16.1 “Contractor’s
Entitlement to Suspend Work™ in respect of a failure to comply with

sub-clause 2.4 “Employer’s Financial Arrangements”.

e If the Engineer fails, within 56 days after receiving a statement and

supporting documents, to issue the relevant payment certificate.

e If the Contractor does not receive the amount due under an interim
payment certificate within 42 days after the expiry of the time stated in
sub-clause 14.7 “Payment” within which payment is to be made.

e [f the Employer substantially fails to perform his obligations under the
contract in such manner as to materially and adversely affect the
economic balance of the Contract and/or the ability of the Contractor to

perform the Contract.

e If the Employer fails to comply with sub-clause 1.6 “Contract

Agreement” or sub-clause 1.7 “Assignment”.
e [fa prolonged suspension affects the whole of the works.

e [f the Employer becomes bankrupt or insolvent, goes into liquidation,

has a receiving or administration order made against him, compounds
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with his creditors, or carries on business under a receiver, trustee or
manager for the benefit of his creditors, or if any act is done or event
occurs which (under applicable Laws) has a similar effect to any of

these acts or events.

Sub-clause 16.3 deals with the cessation of works and removal of
Contractor’s equipment, so if the termination occurred the Contractor shall
do the following: cease all further work, hand over Contractor’s
documents, plant, materials and other work, for which the Contractor has
received payment, and remove all other goods from the Site, except as
necessary for safety, and leave the Site. The final sub-clause 16.4 deals
with the Payment on Termination and what the Employer shall do if the

termination is occurred.
17. Risk and Responsibilities

Clause 17 seeks to allocate risk and responsibility appropriately. The
theory of risk has developed increasingly in the past 20 years for any

project to be implanted in a successful manner.

Clause 17 starts with indemnities in sub-clause 17.1 and its
conditions for both the Employer and the Contractor. Sub-clause 17.2 deals
the Contractor’s care of the work. Sub-clauses 17.3 and 17.4 discuss the
Employer’s risk and the consequences of Employer risk. Some examples of
the risks are: war, hostilities, invasion, act of foreign enemies, rebellion,
terrorism, revolution, insurrection, military or usurped power, or civil war,
use or occupation by the Employer of any part of the permanent works,
except as may be specified in the contract. Sub-clause 17.5 discusses the
intellectual and industrial property rights, while the final sub-clause 17.6

discusses the limitation of the liability of the parties one to another.
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18. Insurance

Under clause 18, all topics related to Insurance are examined. Under
sub-clauses 18.1 the general requirements of Insurance are discussed. Sub-
clauses 18.2, 18.3 and 18.4 specify the insurance types at any project such
as Insurance for works and Contractor’s equipment, Insurance against
injury to persons and damage to property and Insurance for Contractor’s

personnel.
19. Force Majeure

In Clause 19 of the Red Book, and under sub-clause 19.1, the
definition of the Force Majeure is described as an exceptional event or
circumstance. There are some examples of those events or circumstances,
like the war, hostilities, invasion, act of foreign enemies, rebellion,
terrorism, revolution, insurrection, military or usurped power, civil war,
riot, commotion, disorder, strike, munitions of war, explosive materials,
ionising radiation or contamination by radio-activity, explosives, radiation
or radio-activity, natural catastrophes such as earthquake, hurricane,

typhoon or volcanic activity.

Sub-clauses 19.2 to 19.7 discuss topics related to Force Majeure like
notice of force majeure, consequences of force majeure, force majeure
affecting sub-Contractor, optional termination, payments and release and

finally release from performance under the law.
20. Claims, Disputes, and Arbitration

In Clause 20 of the Red Book, sub-clause 20.1 deals with the
Contractor’s Claims, if the Contractor considers himself to be entitled to
any extension of the time and/or any considers himself to be entitled to any

extension of the time and/or any additional payment. It provides the
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Contractor the procedure when he needs to make a claim. Sub-clauses 20.2
to 20.4 discuss topics related to the Dispute Adjudication Board (DAB),
such as how to appoint the DAB, the failure to agree on DAB and how to
obtain DAB’s decision.

Sub-clause 20.5 discusses the amicable settlement where conflict
parties attempt to settle their dispute amicably before going to Arbitration
which is discussed in sub-clause 20.6. The last two sub-clauses 20.7 and
20.8 are discussing the failure to comply with DAB’s decision and the

expiry of the DAB’s appointment.
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Appendix (B): General Conditions Question, For Donors and

International NGO's
Dear Sir/Madam,

This question is a part of the supplementary research to achieve my
master's degree in the Engineering Management /An-Najah National

University-Nablus.

The title of the Thesis is "Major Challenges Facing the Implementation of

the FIDIC in Construction Projects in Palestine".
Supervisor: Prof. Sameer A. Abu-Eisheh

The response and information for this question will be used only for this

research purposes.

Thanks for your assistant and cooperation,

Mohammad Tuffaha

Q) What kind of “General Conditions" are used in your tenders:
[ (FIDIC)

[ ] Other types, please exXplain: ...........ccccceeeeeveerieieieeeeieeeereeveeee,
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Appendix (C): Questionnaire for Major Challenges Facing the
Implementation of the FIDIC in Construction Projects in
Palestine

'

i
1

Gentlemen,

I would like to express my deep appreciation to you for the time and effort

spent in filling up this questionnaire.

In 2006, the General Conditions (FIDIC 1999 for Construction Projects)
and the Palestinian Particular Conditions were adopted by the PNA to compose

the Unified Contract, the basic reference for construction projects in Palestine.

The aim of this questionnaire is to study and analyze the challenges and
obstacles that face the implementation of FIDIC in Palestine, to study the extent

of its implementation and general recommendations for its development.

This questionnaire is conducted in partial fulfillment of the requirment for
my master’s degree in Engineering Management /An-Najah National University-
Nablus. I am kindly asking that you fill the attached questionnaire to your best
knowledge. All information will be confidential and will be used for academic
research only; your contribution in filling this questionnaire will help in

improving academic research and contracting section in Palestine.

Best regards,

Eng. Mohammad B. Tuffaha

Supervisor: Prof. Sameer A. Abu-Eisheh
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Questionnaire Content

This questionnaire consists of five sections as follows :

Section I: General Information about the questionnaire respondent .

Section II: General information about Contracts/FIDIC and its implementation in
Palestine .

Section III: General specifications for FIDIC contract

Section I'V: Study of the most influential sub-clauses of FIDIC contract.

Section V: General Recommendations for the development the implementation

of FIDIC in Palestine

Section One: General Information
1. Work type: [_] Employer (] Engineer [] Contractor
City: o,

2. If your answer of the previous question is Employer, please explain?

[ Governmental Ministries [ Municipalities [ Donors [Private Sector

3. Respondent position:

[1Firm manager [] Project manager ~ [_1Engineer [1Others

4. Respondents Qualifications:
[1Advanced Studies [_1Bachelor (] High School [] Others
[] Less than 5 years [15-10 years [111-20 years [ More than 20 year

5. For Contractors only: Classification under PCU Category Specialization.

[1st Category[ ] 2nd Category[ ] 3rd Category[] 4th Category[ ] S5th Category
1 Buildings [] Water & Sanitation [] Roads

Section II: General information about contracts / FIDIC and its
implementation in Palestine

1. Do you know that Palestinian Unified Contract (FIDIC + Palestinian Particular

Conditions) which is adopted by the Ministry of Public Works and Housing in
2006, is the main reference for tenders in the Palestinian ministries and

Municipalities?

[ ]Yes [_1No.
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2. For Donors / International NGO’s: Do you use FIDIC in your firms?

[] Yes [ ] No, please specify it:............coooinn.

3. Are you familiar with the Unified Contract (FIDIC + Palestinian Particular
Conditions)?

[ IYes [ No.

4. If the answer of the previous question (No.3) is Yes, what is the extent of your
Knowledge of the Unified Contract?

[1Very Little [Little [] Medium [ Good ] Very good

5. Do you keep a copy of the unified contract in your company as a reference to

any construction work?

[ lves [ No.

6. In your opinion, the Palestinian Particular Conditions in the Unified Contract:
[ ] Developed for the benefit of the Employer.
[ ] Developed for the benefit of Contractor.
[ ] Provide balance between Employer and Contractor.

[] Others (please Mention): ...........ccccueiiuirieiriiinieieiieiieeee e

7. Do you think that the Contractor reads all the documents, including the

General and Particular Conditions upon delivery of tender documents for the
Employer / Engineer?

[ lves [ No.

8. If the answer of the previous question (No. 7) is no, In your opinion, the main
reason for which the Contractor signs the tender documents including General
and Particular Conditions without reading them is?

[ ] Lack of attention [ ] Administrative weakness
[ ] Inexperience of legal aspects [] All of the previous
[_] Other reasons (please specify)
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9. When tender documents are in English, including General and Particular

Conditions, do you think that English language is an obstacle to understand

those documents for Contractor?

[ IYes [ No.

10. For Contractors only: Have you previously implemented projects that use
General Conditions other than FIDIC?
[ves, (please SPeCify)...cuuivuiiieciiiiiiieciie e, [] No.(just FIDIC)

11. For Contractors only: Among of the following Employers, which one do you

prefer to work with? Please select all that apply.
[]Governmental Ministries DMunicipalities [IDonors [ Private Sector
I Y 7 e ettt st ettt e et e e e enaeeeenneas

12. In your opinion, which entity is better compliance to the terms of the tender?
Please select all that apply.
[] Governmental Ministries [ Private Sector C1Donors

[1 Engineering Firms L1 Contractors.  Why? ....o.oovveeveeeieennen.

13. Most of the disputes in construction projects often occure with:
[]1 Governmental Ministries [_] Private Sector [1Donors

[] Engineering Firms [ Contractors.  Why? ...ooooveviveieenns

14. Are you aware of the procedures for settling disputes by FIDIC system?

[ lves [ No.

15. If the answer of the previous question (No. 14) is Yes, what is your opinion
of the idea of Dispute Adjudication Board (DAB), posed by FIDIC
[] Good [] []

16. If a dispute had occurred in one of the projects that you have implemented/
funded / supervised, how was the dispute settled?
[ Amicably [] Disputes board [ ] Arbitration
L OtRETS ..t



186
17. Do you know that there is a Palestinian International Arbitration Chamber

that was set up in 2013?

[ IYes [] No.

Section I11: General specifications for FIDIC contract

The following table represents general specifications for FIDIC contract, do you
see that specifications positive or negative? How important is each specification?
Please answer by ticking (X) in the appropriate space.

Importance

Item

Positive
Negative
Very low
Low
Moderate
High
Very High

1. Limit temperamental expansion in dealings,
both for Employer and Engineer.

2. Place trust in parties in carrying out assigned
duties and responsibilities, and not presumes
disloyalty and lack of integrity of any party.

3. A high level of management is required of
Employer, Engineer or Contractor.

4. Has a distinctive approach to resolving
conflicts from the on-set.

5. Requires a stable political situation to be
implemented.

6. Be attentive to possible risks and calculate
affect beforehand, evading risks when
necessary.

7. Contractor’s rights shall be clearly stated to
evade resorting to law; Dispute Adjudication
Board will review demands as they arise.

8. Parties’ responsibilities are unambiguous and
meticulously specified.

9. Equitable sharing of risk and responsibilities
amongst contracted parties.

10. Making amendments/alterations to items
according to the current status of the Employer
is possible; however, amendments must be
included as special supplementary terms.

11. Assuming that the project is well-defined
and detailed.

12. Knowledge of regulations, systems and
work principles is fundamental.
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Part IV: A study of the terms of FIDIC that are the most influential in

Palestine:

The following table shows a range of sub-clauses from the Unified Contract,
please answer yes or no to see how your knowledge of these items? And the
extent of compliance with it? And then determine the degree of importance
through the development of signal (X) in the appropriate place. NOTE: Please
answer all items, whether the Employer or Engineer or Contractor

costs to the Employer, the Contractor shall
pay these costs to the Employer.

2 Importance
= 2
S |5
HEHEREIME:
Sub-clause 3|22 = AN I

SE|ZE|S|7|S|F| 5
2 |5° g
<

First: Sub-clauses related to Employer

1. The Employer shall submit reasonable (OYes |OYes

evidence that financial arrangements have (O No O No

been made and are being maintained within

28 days after receiving any request from the

Contractor which will enable the Employer

to pay the Contract Price.

2. If the Contractor fails to comply with [OYes |[OYes

remedial works according to sub-clause 7.6, |[ONo [ONo

the Employer shall be entitled to employ

and pay other persons to carry out the work.

Except to the extent that the Contractor

would have been entitled to payment for the

work, the Contractor shall subject to Sub-

Clause 2.5 pay to the Employer all costs

arising from this failure.

3. The Employer shall be entitled to |OYes |OYes

terminate the Contract if the Contractor |ONo |ONo

without reasonable excuse fails to comply

with a notice issued under Sub-clause,

within 28 days after receiving it.

4. If it turns out that the delay caused by |[OYes |OYes

Contractor is resulting incur additional |[ONo |ONo
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5. The Employer shall be entitled to
terminate the Contract if the Contractor if
becomes bankrupt or insolvent, goes into
liquidation, has a  receiving  or
administration order made against him,
compounds with his creditors, etc

OYes
ONo

OYes
ONo

6. The Employer shall be entitled to
terminate the Contract fails to comply with
Sub-Clause 4.2 Performance Security.

OYes
ONo

QOYes
ONo

7. The Employer shall be entitled to
terminate the Contract if the Contractor
subcontracts the whole of the works or
assigns the Contract without the required
agreement.

OYes
ONo

QOYes
ONo

8. The Employer shall be entitled to
terminate the Contract gives or offers to
give (directly or indirectly) to any person
any bribe, gift, gratuity, commission or
other thing of value, as an inducement or
reward.

OYes
ONo

QOYes
ONo

9. The Employer shall be entitled to
terminate the Contract, at any time for the
Employer’s convenience, by giving notice
of such termination to the Contractor. The
termination shall take effect 28 days after
the later of the dates on which the
Contractor receives this notice or the
Employer returns the Performance Security.

OYes
ONo

OYes
ONo

10. The Employer shall make an advance
payment, as an interest-free loan for
mobilization, when the Contractor submits
a guarantee in accordance with this Sub-
Clause or if the total advance payment is
not stated in the Appendix to Tender, this
Sub-Clause shall not apply.

OYes
ONo

OYes
ONo

Second: Sub-clauses related to Engineer

11. The Engineer may issue to the
Contractor (at any time) instructions and
additional or modified Drawings which
may be necessary for the execution of the
works and the remedying of any defects.

OYes
ONo

QOYes
ONo

12. The Contractor shall only take
instructions from the Engineer, or from an
assistant to whom the appropriate authority
has been delegated.

OYes
ONo

OYes
ONo
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13. If the Employer intends to replace the
Engineer, the Employer shall, not less than
42 days before the intended date of
replacement, and the Contractor can raise a
reasonable objection (or 28 days according
to Palestinian Particular Conditions).

OYes
ONo

OYes
ONo

14. The Engineer may from time to time
assign duties and delegate authority to
assistants, and may also revoke such
assignment or delegation.

OYes
ONo

OYes
ONo

15. The Engineer may in any Payment
Certificate make any correction or
modification that should properly be made
to any previous Payment Certificate. A
Payment Certificate shall not be deemed to
indicate Engineer’s acceptance or approval.

OYes
ONo

OYes
ONo

16. Whenever the Engineer requires any
part of the works to be measured,
reasonable notice shall be given to the
Contractor’s Representative.

OYes
ONo

OYes
ONo

17. Variations may be initiated by the
Engineer at any time prior to issuing the
Taking-Over Certificate for the works,
either by an instruction or by a request for
the Contractor to submit a proposal.

OYes
ONo

OYes
ONo

18. Within 28 days after receiving the Final
Statement and written discharge in
accordance  with  Sub-Clause  14.11
[Application for Final Payment Certificate]
and Sub-Clause 14.12 [Discharge], the
Engineer shall issue, to the Employer, the
Final Payment Certificate.

OYes
ONo

OYes
ONo

19. The Contractor shall give notice to the
Engineer whenever the works are likely to
be delayed or disrupted if any necessary
drawing or instruction is not issued to the
Contractor within a particular time, If the
Contractor suffers delay and/or incurs Cost
due to that then he is entitled to compensate
for the time/cost.

OYes
ONo

OYes
ONo
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20. If any error occurred in setting out the
works in relation to the original points as a
result of the wrong positioning of the
employer, then the Contractor shall give
notice to the Engineer and shall be entitled
to compensate for the time/cost.

OYes
ONo

OYes
ONo

Third: Sub-clauses related to Contract

21. The Contractor shall, whenever required
by the Engineer, submit details of the
arrangements and methods which the
Contractor proposes to adopt for the
execution of the works. No significant
alteration to these arrangements and
methods shall be made without this having
previously been notified to the Engineer.

OYes
ONo

OYes
ONo

22. Prior to the commencement of the Tests
on Completion, the Contractor shall submit
to the Engineer the “as-built” documents
and operation and maintenance manuals in
accordance with the Specification and in
sufficient detail.

OYes
ONo

OYes
ONo

23. the Contractor shall comply with all
applicable safety regulations, take care for
the safety of all persons entitled to be on the
Site, provide fencing, lighting, guarding,
etc.

OYes
ONo

OYes
ONo

24. The Contractor shall institute a quality
assurance system to demonstrate
compliance with the requirements of the
Contract.

OYes
ONo

OYes
ONo

25. The Contractor shall take all reasonable
steps to protect the environment (both on
and off the Site) and to limit damage and
nuisance to people and property resulting
from pollution, noise and other results of
his operations.

OYes
ONo

OYes
ONo

26. Unless otherwise stated in the Particular
Conditions, monthly progress reports shall
be prepared by the Contractor and
submitted to the Engineer.

OYes
ONo

OYes

27. The Contractor shall pay rates of wages,
and observe conditions of labour, which are
not lower than those established for the
trade or industry where the work is carried
out.

OYes
ONo

OYes
ONo
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28. The Contractor shall at all times take all
reasonable precautions to maintain the
health and safety of the Contractor’s
Personnel. The Contractor shall appoint an
accident prevention officer at the Site and
shall send, to the Engineer, details of any
accident as soon as practicable after its
occurrence.

OYes
ONo

OYes
ONo

29. The Contractor may, at any time,
submit to the Engineer a written proposal
which that will accelerate completion,
reduce the cost to the Employer of
executing, maintaining or operating the
works, improve the efficiency or value to
the Employer of the completed works, or
and otherwise be of benefit to the
Employer. Or what is called by value
engineering.

OYes
ONo

OYes
ONo

30. If the Contractor does not receive the
reasonable evidence within 42 days after
giving notice in respect of a failure to
comply with Financial Arrangements, then
the Contractor shall be entitled to terminate
the Contract.

OYes
ONo

OYes
ONo

31. IF the Engineer fails, within 56 days
after receiving a Statement and supporting
documents, to issue the relevant Payment
Certificate, then the Contractor shall be
entitled to terminate the Contract.

OYes
ONo

OYes
ONo

32. The Contractor shall submit to the
Engineer, within 28 days after the
Commencement Date, a proposed

breakdown of each lump sum price in the
Schedules.

OYes
ONo

OYes
ONo

33. If the Contractor does not receive
payment in accordance with Sub-Clause
14.7, the Contractor shall be entitled to
receive financing charges compounded
monthly on the amount unpaid during delay
period.

OYes
ONo

OYes
ONo
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34. If the Contractor does not receive the
amount due under an Interim Payment
Certificate within 42 days after the expiry
of the time stated in Sub-Clause 14.7 within
which payment is to be made (except for
deductions in accordance with sub-clause
2.5), then Contractor shall be entitled to
terminate the Contract.

OYes
ONo

OYes
ONo

35. The Contractor shall be entitled to
terminate the Contract if the Employer
substantially fails to perform his obligations
under the Contract.

OYes
ONo

OYes
ONo

36. The Contractor shall be entitled to
terminate the Contract if a prolonged

suspension affects the whole of the works
as described in Sub- Clause 8.11.

OYes
ONo

OYes
ONo

37. The Contractor shall be entitled to
terminate the Contract if the Employer
becomes bankrupt or insolvent, goes into
liquidation, has a receiving or
administration order made against him,
compounds with his creditors, or carries on
business under a receiver, trustee or
manager for the benefit of his creditors, etc.

OYes
ONo

OYes
ONo

38. The Contractor shall be entitled to
terminate the Contract if the Employer fails
to comply with Sub-Clause 1.6 which
related to Contract Agreement.

OYes
ONo

OYes
ONo

39. The Contractor should insure each
insurance shall be effected with insurers
and in terms approved by the Employer.
These terms shall be consistent with any
terms agreed by both Parties before the date
of the Letter of Acceptance.

OYes
ONo

OYes
ONo

40. The Contractor should When each
premium is paid, shall submit evidence of
payment to the other Party. Shall also give
notice to the Engineer.

OYes
ONo

OYes
ONo
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41. If the Contractor is prevented from
performing any of his obligations under the
Contract by Force Majeure such as natural
catastrophes, wars, etc. And a notice was
given to Employer within 14 days after the
Contractor became aware, so he has certain
rights depends on the Force Majeure
circumstances such as extension of time
and/or additional cost.

OYes
ONo

OYes
ONo

42. If the execution of substantially all the
works in progress is prevented for a
continuous period of 84 days or for multiple
periods which total more than 140 days by
reason of Force Majeure, then either Party
may give to the other Party a notice of
termination of the Contract.

OYes
ONo

OYes
ONo

43. If the Contractor considers himself to be
entitled to any extension of the Time for
Completion and/or any additional payment,
under any Clause of these Conditions or
otherwise in connection with the Contract,
the Contractor shall give notice to the
engineer, describing the event or
circumstance giving rise to the claim. The
notice shall be given as soon as practicable,
and not later than 28 days after the
Contractor became aware, or should have
become aware, of the event or
circumstance.

OYes
ONo

OYes
ONo
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Part V: General Recommendations for development of implementation
of FIDIC in Palestine

1. What are the main obstacles that prevent the implementation and
development of FIDIC in Palestine? (You can select more than one
answer).

[] 1. Financial situation of the PNA.

L1 2. The current political situation in Palestine.

[] 3. Administrative problems and lack of maturity of the construction
sector in Palestine.

[1 4. Giving low importance of the contract or the lack of attention to
contract preparing.

[1 5. Multitude of Donors for PNA, with possibility of multiple different
General Conditions.

[ 6. Others (please MENtion): ............c.oweeueeeeereeeeeeeeeeeeeeeseeeeseeeseseesseeseees

2. Do you think training is needed for Employers, Engineer and Contractors
in dealing with FIDIC?
[ Yes L1 No

3. Do you think that concerned authorities (MPWH, Engineering
Association, etc) are doing their duties in raising awareness and education
in the contractual and legal aspects related to application of FIDIC?

[1Yes 1 No

4. What are your recommendations to develop the implementation of FIDIC
in Palestine?
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Appendix (D): Questionnaire in Arabic Language
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Appendix (E): List of experts and arbitrators for examination of

the questionnaire

e Eng. Jamal Al-Aref, Arbitrator, COP/Country Director Deputy,
ANERA.

e Eng. Fakhri Al- Safdi, Director of Buildings Department, MEHE.
e Eng. Mohammad Abo Ne’meh, An-Najah National University.

e Eng. Samer Salem, Consultant Engineer, ARAEBESC.

e Eng. Majdi Al-Saleh, Al-Tayma' Contracting Company.

e Eng. Sa’ed Al-Johari, MOEHE.

e Mr. Nasouh Al-Sous, Statistician.
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Appendix (F): List of experts and arbitrators for personal

interviews

Eng. Ahmed Edaily, The Palestinian Engineers Association Chairman,

President of the Palestinian International Arbitration Chamber.
Eng. Jiries Atalla, The Palestinian Contractors Union Chairman.

Eng. Bassam Jaber, General Manager, Central Tendering Department,

Ministry of Public Works and Housing.

Eng. Fakhri Al-Safadi- Director of Buildings Department, MEHE.

Eng. Marwan Juma’a, Arbitrator. The Palestinian Contractors Union.

Eng. Hatem Juma, Arbitrator, Madar Consulting Engineers.
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Appendix (G): Interview questions

Dear Sir/Madam,

This Interview is a part of the supplementary research to achieve my
master's degree in the Engineering Management /An-Najah National

University-Nablus.

The title of the Thesis is "Major Challenges Facing the Implementation of

the FIDIC in Construction Projects in Palestine".
Supervisor: Prof. Sameer A. Abu-Eisheh

The response and information for this question will be used only for this

research purposes.

Thanks for your assistant and cooperation.

Name: Position:

1. What is your opinion of the Contract Conditions used in Palestine

(FIDIC 1999) and the Palestinian Particular Conditions?
2. Why it is important to use Standard General Conditions in Palestine?

3. How do you assess the implementation of the FIDIC and the Palestinian

Special Conditions in Tenders Documents?
4. What are the main obstacles that prevent adopting FIDIC in Palestine?

5. What are your recommendations that would make FIDIC more

understandable and easy to use in Palestine?
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